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The petitioner, the Department of Children and Famlies

(“DCF"), petitions for wit of prohibition, or alternatively for



writ of certiorari or non-final appeal, seeking to quash an order
finding good cause to review the appropriateness of adoptive
pl acement of a child and to prohi bit change of placenent pendi ng a
hearing. We deny the petition.

Child, J.C. ("J.C."), was born cocai ne exposed i n November of
1998 and was placed in DCF' s physical custody. |In Decenber of
1998, J.C. was rel eased to the physical custody of Geral di ne Scott
("Geraldine"), a non-relative. J.C.'s father was a friend of
Geral dine's and asked her to take custody of the baby. Geral di ne
agreed and indicated her desire to adopt J.C

In 1999, J.C.'s father's parental rights wereterm nated. His
not her's parental rights were term nated i n August of 2000. The
trial judge's findings in support of term nation noted:

The Child has the ability to form a significant

relationshipwth a parental substitute, andit islikely

that the Child will enter a nore stable and per manent

fam ly rel ationship as aresult of permanent term nati on

of parental rights and duties. The Child is currently

pl aced wi th Ms. Geral di ne Scott, who wi shes to adopt the

chi | d.

After Geraldine initiated the adoption paperwork, the DCF
filedajudicial reviewsocial study report which advisedthetri al
court that Geral di ne was providi ng a stabl e and nurturing home for
J.C. The DCF's report further noted that J.C. was in the process
of bei ng adopt ed and had devel oped a cl ose and | oving rel ati onship
wi th Geral di ne.

I n Novenber of 2000, Geraldine and J.C. novedto Virginiawth
t he approval of DCF. The DCF t hen requested t hat t he Depart nent of
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Social Services in Virginia performan adoption home study under
the I nterstate Conpact On The Pl acenent Of Children ("I CPC"').* The
Vi rgini a hone study report questioned Geraldine's financial ability
to support J.C. and noted that Geraldine was not receiving
financi al assistance fromthe State of Florida. Significantly, the
report stated "it is apparent that a definite bond between [J.C.
and Ceral dine] exists" and that "separating [the child] from
[ Geral di ne] would have a nutually negative enotional affect on
both."” The report concluded that Geraldine required financial
adopti on assi stance in order to mai ntainthe placenent. |n June of
2001, the state of Virginiadeclinedto accept adopti ve pl acenent
of J.C. with Geraldine in that state, based upon concerns with
Geral dine’s financial status.

Since the state of Virginiadidnot accept the placenent, the

1 The I nterstate Conpact on the Pl acenent of Children ("I CPC")
enacted by Section 409.401, Florida Statutes (2001), requires DCF
to send witten notification to a receiving state that "the
proposed pl acenent does not appear to be contrary tothe interests
of the child" prior to authorizing a child to be sent to the
receiving state. See § 409.401, Art. 11l1(d), Fla. Stat. (2001).
See also Dep't of Children and Fam lies v. Benway, 745 So. 2d 437
(Fla. 5th DCA 1999)("A.B. should remain in Florida until the
Ver nont authorities indicatetheir agreenent to A B.'s placenent in
Vernmont"); Matter of Jarrett, 660 N. Y.S. 2d 916, 920 (N. Y. App.
Div. 1997) (ICPC requires prior cooperative agreenment between
states to limt interstate shifting of child care costs). The
pur pose of the ICPC is to "assure that placenment will be in the
child' s best interest, and to preclude the sending State from
exportingits foster care responsibilitiesto areceiving State."
Wlliams v. dass, 664 N. Y.S. 2d 792, 793 (N. Y. App. D v. 1997).
We note that al though the Fl orida DCF did authorize J.C."s nove to
Virginia, it apparently did so w thout receiving prior approval
fromthe state of Virginia, in violation of the I CPC
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DCF decided to renove J.C. from Geraldine. In August of 2001
whi |l e Geral di ne was i n Florida on vacati on, the DCF request ed t hat
she cone intothe officewiththe child. J.C was then taken away
fromGeral dine without notice or warning. A few days |ater, the
DCF filed a detention petition, advising the trial court that it
was seeking a change of custody and that J.C. had already been
pl aced with a different guardian. The court found there was no
probabl e cause to renove the child fromGeral di ne, but granted the
DCF' s request for an evidentiary hearing and a stay.

The evi denti ary hearing was hel d on August 8, 2001. Duringthe
course of the hearing, the DCF stated it was wi t hdrawi ng both the
detention petition andits notion to change custody, contending it
had exclusive jurisdictiontotake J.C. away fromGeral di ne i n order
to choose adoptive parents. The Guardian Ad Litemthen noved ore
tenus for the court to conduct a good cause hearing to reviewthe
appropri ateness of the placenment under Section 39.812(4), Florida
Statutes (2001).2 The trial court granted the notion, reaffirnmed

its probable cause findings, ordered a childhood intervention

2Section 39.812(4), Florida Statutes (2001) provides:
The court shall retainjurisdictionover any child pl aced
in the custody of the departnment until the child is
adopted. After custody of achild for subsequent adopti on
has been given to the department, the court has
jurisdiction for the purpose of review ng t he status of
the child and the progress bei ng made toward per manent
adoptive placenment. As part of this continuing
jurisdiction, for good cause shown by the guardian ad
litem for the <child, the court my review the
appropri ateness of the adoptive placement of the child.
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specialist to see the child inmmediately, and ordered DCF to return
the child to Geral dine pending the subsequent appropriateness
heari ng.

On August 30, 2001, an anended order was entered, which
expl ained the basis for finding good cause to review the
appropri ateness of the adoptive placenent and which detail ed the
facts supporting the trial court's decision to prohibit change of
pl acenment pending hearing. Judge Lederman's well-reasoned and
detail ed order found as foll ows:

(1) the Child whichis nowover two and a hal f years ol d,
has | i ved si nce he was two nonths old with Ms. Scott, (2)
the Child is enotionally bonded to Ms. Scott, who has
provi ded a |l oving, nurturing hone for the Child, (3) M.
Scott believed that she was the pre-adoptive parent of
the Child, (4) previous judicial placenment revieworders
have found t hi s home to be an appropri ate pl acenent, (5)
t he Court has a reasonabl e concern that the well bei ng of
the Child wi Il be endangered by taking hi mfromthe only
not her he has ever known and pl aci ng hi mwi th strangers
(6) the adopti on hone study fromthe City of Portsnouth,
dated June 1, 2001, did not recommend renoval of the
child, (7) the court is alarmed by the precipitous and
i nsensitive manner i n which the Departnent renoved this
child fromMs. Scott and by the Departnent's failure to
recogni ze the inportance of bonding and attachment in
early chil dhood rel ati onshi ps, (8) the court is unableto
under st and why t he Departnent of Children and Families
chose to take the drastic and harnful action of abruptly
renmoving the child fromthe woman who had appropriately
and lovingly cared for himfor two and a half years
rat her than make reasonable efforts to work with Ms.
Scott and provi de servi ces and assi stanceto Ms. Scott to
remedy t he Departnment's concern about her finances, (9)
the court, charged with t he saf e-guardi ng of t he healt h,
saf ety and wel | bei ng of this Child, has serious concerns
about the actions of the Departnment of Children and
Famlies in this case and feels conpell ed based on all
the foregoing facts to "reviewthe appropri at eness of the
adopti ve pl acenment of the Child" pursuant to Fl ori da Law.
Based on the |aw, Florida Departnent of Children and
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Fam lies vs. In the Interest of MA P., 788 So. 2d 982
(Fla. 3d DCA 2001) and the aforesaid facts that formthe
basi s for the Court's genui ne concern about the potenti al
harmto the Child, this Court orders that the Child be
returned to Ms. Scott with whom he has l|ived for
virtually hisentirelife and prohi bits the Departnent of
Children and Famlies from changing the child's
pl acenment, pendi ng t he outcone of the hearingto "revi ew
t he appropriateness of the adoptive placenent of the
Chi | d* schedul ed for October 1, 2001, pursuant to F.S.
39.812(4).

The DCF thereafter filedthis petition, essentially arguingthe
trial court acted in excess of its jurisdiction by preventing the
DCF fromchanging J. C.' s pl acenent and i n mai nt ai ni ng t he status quo
for the child pending review of the appropriateness of adoptive
pl acenent under Chapter 39.

Under Chapter 39, the judicial and executive branches exerci se
concurrent jurisdictionover the welfare of foster chil dren who have

been placed in DCF' s custody. See Sinmnms v. State Dep't of Health

and Rehab. Servs., 641 So. 2d 957 (Fla. 3d DCA), revi ewdeni ed, 649

So. 2d 870 (Fla. 1994).® As part of its legislatively mandated

SThis grant of concurrent power furthers the state's
conpelling interest in protecting children, based upon the
recognitionthat there areinstances inwhichthe best interests of
the child and the DCF may differ. See Simms v. State Dep't of
Heal th and Rehab. Servs., 641 So. 2d at 957; Norris v. Spencer,
568 So. 2d 1316 (Fla. 5th DCA 1990). Judicial review is an
i mportant part of the "checks and bal ances" process and serves to
ensure accountability fromthe DCF:

We cannot assune that the |l egi slature intendedthe court

to conduct a neaningless review. Therefore, we nust

concl ude t hat t he purpose of judicial reviewis to assure

t hat t he Departnent i s conplying with reasonable efforts

to assure the protection of [a] child and to pronote

. . adoptive placenent as is the Departnent's duty.

Where the court recei ves evi dence that the Department is

not conplying with its duties and that the child is not
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review authority, the judiciary is specifically authorized to
exerciseits reviewpowers in anal yzing the appropri ateness of a DCF
proposed adoptive placenent. See § 39.812(4), Fla. Stat. (2001).
See also, 88 39.013(2), 39.812, 39.813, Fla. Stat. (2001).

This i s evidenced by the plai n | anguage of Section 39.812(4),
whi ch states that the court "shall retain jurisdiction over any
child placed in the custody of the departnent until the child is
adopt ed" and provides for continuingjurisdictionsothat "the court
may review the appropriateness of the adoptive placenment of the
child.” § 39.812(4), Fla. Stat. (2001). The | anguage of Secti on
39.812(4) is clear and nust be givenits plain and ordi nary neani ng.

See Canida v. Canida, 751 So. 2d 647 (Fla. 3d DCA 1999), review

deni ed, 767 So. 2d 455 (Fla. 2000). The plain and ordi nary meani ng
of Section 39.812(4) provi des express statutory authority for the
trial court to exercise judicial reviewof the appropriateness of
adoptive placenent. 8§ 39.812(4), Fla. Stat. (2001).

In the context of exercising this review power, it is
fundamental |y recogni zed that our trial courts possess inherent
authority to maintain the status quo and to prevent irreparable
harm See e.qg. Art. V, Sec. 4, Fla. Const. ("The circuit courts

shall have . . . the power to issue . . . all wits necessary or

bei ng afforded the services and protections which the
| egi sl ature expressly provided, thenthetrial court can
act and order the Departnment to submt a plan which
provi des those services and will pronote the child's
adopti on.
In The Interest of L.W, 615 So. 2d 834, 838 (Fla. 4th DCA 1993).
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proper to conpl ete exercise of their jurisdiction"); State Dep't of

Health and Rehab. Servs. v. Hollis, 439 So. 2d 947 (Fla. 1st DCA

1983) (courts have inherent power to do all things reasonably
necessary for the adm nistration of justice). Especially in the
context of children, our trial <courts have a continuing
responsibilitytovigilantly protect the wel fare and best interests

of the child. See Brown v. Ripley, 119 So. 2d 712 (Fla. 1st DCA

1960) .

Here, the trial judge was faced with a situation where a child
had been pl aced with a |l oving and conpet ent caregi ver since birth,
and t hereafter under suspect circunstances was abruptly renoved from
t hat caregiver, the only not her he had ever known, to be placed with
strangers.* It is presunptivelyinthe best interests of achildto
remaininthe home where he or she has spent the majority of his or

her life. See Runph v. V.D., 667 So. 2d 998 (Fla. 3d DCA 1996);

S.J. ex rel. MW v. WL., 755 So. 2d 753 (Fla. 4th DCA 2000).

“DCF continually references CGeraldine’s |owfinances as the
mai n support for its decision to remove J.C., and subsequently
claimed it feared Geral dine would flee with the child. However,
Ceral dine’s financial status remai ned rel atively unchanged si nce
J.C. was first placed with her three years ago. DCF was fully
aware duringthis entiretinme periodthat Geral di ne was unenpl oyed
and had no real source of i ncome. Despitethis fact, DCF conti nued
to give Geral dine satisfactory status reports and even aut hori zed
J.C.”s renoval fromFlorida to Virginia. Mreover, there were no
i ndi cations at the ti me of renmoval that Geral di ne would fl ee. She
had i n fact al ways fol | owed proper procedures and adhered to all of
DCF’ s requests. For these reasons and t he many ot hers di scussed in
t hi s opi nion, we di sagree with the di ssent’s suggestionthat it was
i nproper to use the phrase, “under suspect circunstances,” in
descri bing the events surrounding J.C.’s renoval.

8



Clearly there was noerror inthetrial court's findingthat it was
in the best interests of J.C. to remain with Geral di ne pending a
determ nati on of the appropriateness of J.C.'s adoptive pl acenent.?

It is difficult to understand the DCF' s position in this
regard, since the risk of harmin renoving J.C. fromGeral di ne at
t hi s stage of the proceedi ngs i s obvi ously greater than mai ntaining
the status quo.® 1In any event, we find no nerit to the issues

rai sed by the DCF in this proceeding and wite further to clarify

Trial courts have a duty to nake pl acenent decisions in the
best interest of the child and to recognize the inportance of
bondi ng and attachnments in early chil dhood rel ati onshi ps. See Di_
Gorgiov. Di_ Gorgio, 153 Fla. 24, 13 So. 2d 596 (Fla. 1943). As
noted inln the Interest of D.J.S., 563 So. 2d 655, 670 (Fla. 1st
DCA 1990):

It is amtter of human know edge that every day in the

life of a small child is inportant to his physical

ment al , and enoti onal devel opment. The Legi sl ature has

expressly recogni zed t he need for pronpt di sposition of
matters i nvolving childrenin foster care and nmade cl ear
itsintent that in matters of permnent placenent, "the

best interests of the child' s noral, enotional, nental,

and physical welfare" is of paramunt concern.

See also Tenney v. Tenney, 147 Fla. 672, 3 So. 2d 375 (Fla.
1941)(trial courts are open at all tines to hear matters concerni ng
children, and for the purpose of "making and entering orders and
decrees affecting or preserving the welfare of children").

As we have al ready mai nt ai ned, the i ssue before us invol ves
J.C."s tenporary pl acenent pending a future hearing, where J.C."'s
per manent placenment will be determ ned. The questions of who is
best suited to adopt J.C. and DCF' s authority to choose J.C. s
adoptive parents are not presently before this Court. For this
reason, the recent case, Florida Dep’'t of Children and Fam lies v.
Adoption of B.G J., 27 Fla. L. Weekly D 1491 (Fl a. 4th DCA June 26,
2002), as cited by the dissent, does not apply in this case. The
issue in Adoption of B.G J. dealt with a trial court’s power to
i ntercede and override the deci si on maki ng process at al ater stage
of the proceedi ngs than here. Here, since we do not address the
guesti on of who woul d be best suited to adopt J.C., the dissent’s
citation to and reliance on Adoption of B.G J., is inapplicable.
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that attenpts tocircunmvent atrial judge's authority through m suse

of the appellate review process will not be countenanced.
Prohibition is an extraordinary remedy which will only be

granted to restrain the exercise of judicial power where none

exists. See Klein v. Smth, 366 So. 2d 1206 (Fla. 3d DCA 1979).

It cannot be used to revoke an order that has al ready been entered
or to prevent the |ower court from determ ning questions of

jurisdiction. See Hamlin v. East Coast Properties, Inc., 616 So.

2d 1175 (Fla. 1st DCA 1993); University of Mam v. Klein, 603 So.

2d 651 (Fla. 3d DCA 1992). The DCF's writ inproperly seeks
prohi bition with  regard to a previously entered (August 30, 2001)
order and inperm ssibly seeks to divest the trial court of its
i nherent authority to determne the question of its own
jurisdiction.

Prohibitionis anextraordinary wit that is "nmeant to be very
narrowin scope and operati on and nust be enpl oyed wi t h cauti on and
utilized only in enmergency cases to prevent an inpending injury
where there is no other appropriate and adequate | egal renedy."

Mandi co v. Taos Construction, 605 So. 2d 850, 853 (Fla. 1992).

This Court will not condone use of the extraordinary wit procedure
to circunmvent established appellate rules.

More inmportantly, this Court will not condone an attenpt to
frustrate the trial court's exercise of its statutory authority to
protect a young child frombeing abruptly taken away fromthe only
parent he has ever known, until the appropri ateness of so doi ng may
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be ascertained. Accordingly, we deny the DCF' s petition in al
respects.
Petition denied.

Goderich, J., concurs.
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Dept. of Children and Fam |y Serv.
VS. in the interest of J.C., et al.

Case No. 3D01-2620

SORONDO, J. (dissenting)

| begin by observing that I do not perceive this petition for
writ of prohibition or certiorari as an abuse of process, as
suggested by the majority opinion. "Conmmon | aw certiorari is the
proper vehicle to revi ewwhether the |l ower court acted i n excess of

itsjurisdiction.” Hudsonv. Hoffman, 471 So. 2d 117, 118 (Fla. 2d

DCA 1985); see also Morse v. Moxl ey, 691 So. 2d 504 (Fla. 5th DCA

1997); Dep’t of Juvenile Justice v. Soud, 685 So. 2d 1376 (Fl a. 1st

DCA 1997). Moreover, | do not perceive anythinginthis recordthat
est abl i shes, or even suggests, any nefarious notives onthe part of
t he Departnment of Children and Famlies (the Departnent). The
maj ority suggests that the childinthis case was renoved fromhis
t enmpor ary custodi an, Ms. Scott, "under suspect circunstances." Myj.
Op. at 8. | disagree. The child was renoved from Ms. Scott's
physi cal custody after an adopti ve honme study perfornmed by the State
of Virginia, under the Interstate Conpact On The Placenment of
Chi l dren, refused to approve his placenment with Ms. Scott. Inlight
of this study, the Departnment sunmoned Ms. Scott toits offices and,
apparently fearing that she mght flee with the child when she got
t he bad news, renoved J. C. fromher physical custody at that tinme.

These ci rcunst ances are not suspect, i ndeed, all things considered,
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t hey appear reasonable.”

The majority opinion accurately recites sone of the facts of
the case but does not conpletely relate its entire procedural
hi story. On July 6, 2000, J.C. was adj udi cat ed dependent and pl aced
inthe | egal custody of the Departnment. This adjudication granted
t he Department "the right to determ ne where and wi th whomt he child
shall live." 8§ 39.521(4), Fla. Stat. (2000). It was pursuant to
this grant of authority that the Departnment allowed J.C. toremain
in the physical custody of Ms. Scott.

On August 18, 2000, the | ower court entered a Final Judgnent
term nating the parental rights of J.C.'s nother. That order reads,
in pertinent part as follows:

FI NAL JUDGVENT FOR TERM NATI ON OF PARENTAL RI GHTS AND
DI SPOSI TI ON AS TO THE MOTHER .

It is in the manifest best interest of the Child that
this Court term nate the Mother's parental rights tothe
Chi |l d and permanently commt the Child to the custody of
t he Departnent for subsequent adoption, and pursuant to
Sections 39.802 and 39.810, Fl a. St at . (1998),
per manent |y deprive t he Mot her of any rights that she may
have to the Child

* k%%

" The majority further suggests at footnote four of its
opi ni on that the best interest of the childrequires recognition of
"the inportance of bonding and attachnments in early childhood
rel ati onships.” Although there is truth to this, the Florida
Suprenme Court has cautioned t hat we nust be careful not to adopt a
rul e that "physical custody, because of substantial bonding, is
determ native in contested adoptions." Matter of Adopti on of Doe,
543 So. 2d 741, 744 (Fla. 1989). The court noted that the danger
in assessing a child' s "best interests" by the degree of bonding
woul d make a tentative placement "effectively unreviewable.” 1d.

13



The Court FURTHER FI NDS t hat the Florida Departnment of
Children and Fam |lies is authorized under the | aws of the
State of Florida to accept the Child for the purpose of
subsequent adoption, to place the Child in an adoptive
home and to consent to the adoption of the Child, and
that the Florida Departnment of Children and Fam lies is
willing to receive the Child.

It is THEREUPON ORDERED t hat :

The Child, [J.C ] is hereby adjudged to be dependent as
to the Mother, [G H]; AND the parental rights of the
Mot her to the Child are term nated; AND the Mdther is
permanently deprived of any right that she may have to
the Child; ANDthe Childis permanently commtted to the
custody of the Florida Departnment of Children and
Fam |ies for subsequent Adoption.

(Enphasi s added). Under this order, the Departnent was awarded

per manent custody of J.C. until suchtime as the child was adopt ed.

The Departnment thereafter chose to award physi cal

Scott, pending pernmanent adopti on.

custody to Ms.

In CS. v. S.H, 671 So. 2d 260, 266-67 (Fla. 4th DCA 1996),

the court reversed a final judgnent of adoption in favor

of

a

child s foster parents that was contrary to the Departnment's

selection of the child s biological relatives as prospective

parents.

sai d:

The jurisdiction granted to the trial court to review
HRS' s acti ons concerni ng per manent adoptive pl acenent is
derived from statutory authority. See In Interest of
L.W, 615 So. 2d 834 (Fla. 4th DCA 1993). VWhile the
courts have supervisory authority under Chapter 39, the
authority is circunscribed. In In Interest of K A B.,
483 So. 2d 898 (Fla. 5th DCA 1986), the Fifth District
hel d that the trial court could not order HRS, as | egal

custodian of the child, to place the child in the
facility chosen by the trial court because the tria

14
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court did not have supervisory authority over the
agency's choice of where to place the child:

Thus, it is crystal clear that it iswithinthe
di scretion of the agency to decide where to
keepachildwhoisinits custody. The agency
is, of course, better equipped to nake
day-to-day health and wel fare deci si ons whi ch
concern the child.

(citations omtted). Historically, this has al ways been t he case.

See Dep’t of Health and Rehab. Servs. v. State, 616 So. 2d 91 (Fl a.

5th DCA 1993) (appel |l ate court agreed with HRS s argunent that a
juvenil e judge | acks authority under Chapter 39 to direct HRS to
pl ace any child commtted to it, in a specific facility, or to
require HRS to spend its funds in any particular manner); In the

I nterest of K. A.B., 483 So. 2d 898 (Fl a. 5th DCA 1986) (it is crystal

clear that it iswithin the discretion of [HRS] to decide where to

keep a child in its custody); State ex rel. Dep’'t of Health and

Rehab. Servs. v. Nourse, 437 So. 2d 221 (Fla. 4th DCA 1983) (“The

court had no jurisdiction to direct a specific placenent and
treatment of an individual commnittedtothe Departnment of Heal th and
Rehabilitative Services.”).

The | ower court and the mmjority base their concl usions on
section 39.812(4), Florida Statutes (2000), which reads as fol | ows:

The court shall retainjurisdictionover any child pl aced
in the custody of the departnment until the child is
adopt ed. After custody of a child for subsequent
adopti on has been given to the departnent, the court has
jurisdiction for the purpose of review ng the status of
the child and the progress being made toward per manent
adoptive placenent. As part of this continuing
jurisdiction, for good cause shown by the guardian ad
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litem for the <child, the <court may review the
appropri ateness of the adoptive placenent of the child.

(Enphasi s added). Understanding this subsectionrequires a careful
readi ng of each sentence. The first sentence grants thetrial court
general jurisdiction over the child until adoption. The second
sentence narrows that jurisdiction once custody has been givento
t he Department, and restricts it to reviewof the child' s status,
and revi ew of "the progress bei ng nade towar ds per manent adoptive
pl acenent.”™ As | read this sentence, where, as in this case,
custody of the child has been given to the Departnent, the court's
responsibilities arelimted to ensuring that the child's general
wel fare ("status") is satisfactory, and further ensuring that
bureaucratic inertiadoes not deter the pronptest possi bl e adopti ve
pl acenent of the child.

The last sentence allows the <court to review the
"appropri ateness” of the ulti mate adoptive placenent of the child.
The court, however, is limted in this regard and cannot conduct
such arevi ewsua sponte. Instead, it canonly do this upon a "good
cause" showi ng by the child' s guardianadlitem The questionthen
remaining is howthe court is to determ ne the "appropri ateness of
t he adoptive placenment of the child.”

I n analyzing this issue, the Guardi an Ad Litemobserves that
the Fourth District Court of Appeal's decisioninC.S., upon which
| rely, interpreted the 1993 version of the statute, which was

anmended i n 1994. The present version of the statuteis, in pertinent
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part, identical to the 1994 version. A conparison of the 1993 and

1994 statutes foll ows:
Fla. Stat. 839.47(4)(1993)

The Cour t shal | retain
jurisdictionover any child for
whom custody is given to a
i censed chil d-placing agency
or to the departnment until the
child is placed for adoption.
After custody of a child for
subsequent adoption has been
give to an agency or to the
depart ment the court has
jurisdictionfor the purpose of
reviewing the status of the
child and the progress being
made t owar d per manent adopti ve
pl acenent, pursuant to the
provi sions of Part V of this
chapter [children in foster
care], but this jurisdiction
does not include the exercise
of any power or influence by
t he court over the sel ection of
an adoptive parent. (Enphasis
added) .

Fla. Stat. 839.453(1)(c)(1994)

The Court shal | retain
jurisdictionover any child for
whom custody is given to a
| i censed chil d-pl aci ng agency
or to the department until the
child 1is adopted. After
cust ody of a child for
subsequent adoption has been
given to an agency or to the
depart ment, the court has
jurisdictionfor the purpose of
reviewing the status of the
child and the progress being
made t owar d per manent adoptive
pl acenent . As part of this
continuing jurisdiction, for
good cause shown by the
guardian ad Ilitem for the
child, the court may revi ewt he
appropri at eness of the adoptive
pl acement of t he child.
(Enphasi s added) .

The Guardi an argues t hat t he anended | anguage requires a di fferent
conclusion than that reached inC.S.. Contrary to the Guardi an's

position, inFlorida Dep’t of Children and Fam lies v. Adoption of

B.GJ., 27 Fla. L. Weekly D1491 (Fla. 4th DCA June 26, 2002), the
Fourth District Court of Appeal reiterated its belief that the
| anguage of the statute presently in question, section 39.812(4),
does not givethetrial court the power tonullify the Departnent's
sel ection of adoptive parents. Inreversingthetrial court's order

placing a child for adoption with the foster parents when that
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deci sion was contrary to DCF' s appropri ate sel ecti on of two ot her
peopl e as adoptive parents, the court specifically said:

As found in C.S., a trial court cannot interfere with

DCF' s decision to sel ect an adoptive famly "where HRS' s

sel ecti on was appropriate, consonant with its policies

and made in an expeditious manner."
(Citation omtted).

Contrary to the holding of B.G J., the Guardi an insists that
t he specific changes made by the legislature in 1994 evince an
intent to expand the scope of the trial court's review | concede
that this is areasonable interpretation of the amendnment but find
that it is not necessarily inconflict withB.G J.. The difference
revol ves around t he neani ng ascri bed to the word "appropri at eness, "
as used in the statute. The Guardi an appears toread this word to
mean that thetrial court is freeto substituteits own judgnent of
who the best adoptive parent(s) wll be for that of the
Departnment's, thus acting as the ultimte authority on the
"appropri ateness” of the adoption. | disagree with this expansive
viewand find the Fourth District Court of Appeal's analysis to be
far nore persuasive. Accordingly, | believethat thetrial court's
revi ew of the appropriateness of the child's adoptive placenent is
limted to a determ nation of whether the sel ection has been made
i namnner consi stent with the Departnent’'s own i nternal policies,
and not in an arbitrary or capricious manner.

Nevert hel ess, the i ssue before this Court does not i nvol ve t he

final adoptive placenment of the child. Rather, theissueis whether
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this statute authorizes the judiciary to order the Departnent to
place a child in a specific, tenporary, pre-adoptive placenent,
after permanent custody of that child has been awarded to the
Depart nent pendi ng a final adoptive placenent for the child. Inny
judgment, it does not. As the Fifth District Court of Appeal said
inK.A B, "[i]Jtisuptothecourts. . . to adjudicate |legal rights
and responsibilities, it isnot wthintheir provinceto mnagethe
affairs of another branch of governnent." 1d. at 899.

| respectfully dissent.
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