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Second EditionfAChi | dés Ri ght to Counsel
A National Report Card on Legal Representation for Abused & Neglected Children

FOREWORD

According to the Child Welfare Information Gateveayer 300,000 American children entered
foster care in the last fully reported year of 2006. Of the 289,000 children who exited from the system that
year, only about half were reunified with their parents. The parents of 79,000 children webe found to
ounfitoé by clear and convincing evidence and had
adopted. The remainder of these children stay in the foster care system, now numbering over 500,000
nationwidé@ most living in statprovided are or with relatives.

The fate of children whoayenter and leave the child welfare systespecially those who gtay
is determined byependencyourts in all fifty states. Shortly after a child is removed from his/her home, the
dependencgourthold a o j ur i s di ¢the stabmorantodly absanses therlegal rale af parent.
Dependencgourts are unusual, and are often closed off from public view andisalleggdly to protect
the children involved. Many child advocates argue trairtbéalment is more abgubtectingagencies
from democratic accountabilignd in fact hides systemic flaws from public scriBumywe need to be
clear about who the parents of all of these chade@rihe court functions formally and legally as the
parent. This is not a typical court performing a passive role as arbiter between contending litigants over
money or a criminal offense. Tdityhasthe affirmative duty to determine the fate and then manage the
custody and care of another humangoddecauseve livein acivildemocracy, it makes us all their
parentij oi ntly and severally. How we treat these chi

Who are these children? Thediarage iden2 Manychildren that age andegvyoungehave
sufficient maturity to warrant cattention and assistamegarding their thoughts and preferences. They
come in all racial groupings, with whites the largest group, but with statistieptesantation of
minorities. They have been emotionally, physically, and/or sexually abused or neglected h@¥en, they
been forgotten. But as many attorneys know, you will not find clients more thoughtful or generous than
these. They aoftenextremely concerned about everyone else arourftl theimparents, their siblings,
their friends, even their attorfiegnuch nore than about themselves.

So why this report? Because we do not do well by thes&kiged and neglected children often
languish in foster care indefinitely, lose touch with their families and siblings, and may never find a permanent
home. Thee that are never adoptdtenend up abandoned by the state at 18 and end upedindated,
unemployed, impoverished, and homgless.

In the court drama that determines the futures of these children, the other parties have counsel. The
Supreme Courtas held that if counsel can make a difference in outcome, parents gét pobidg!
financed if necessary. After all, terminating parental rights is a major interference in the fundamental right to
rai se oneds andsi highteelinof dpencdss.c ldence virtually every parent gets counsel to
whom the full panoply of the Ameri carnes BastateAssoci a
gets counsel to support the agencyOsacpnents$.t i on reg
Meanwhile, the chiidwhose rights to his or her parents and family unit and home and future are all being
determineld has naecognizedonstitutional right to counsel in these proceediigssed and neglected
childrentypically begin their jowey with the child welfare system by leaving everything familiar to them.
They leave their homes, their fagitheir neighborhoods, and their schools to find themsebsagstem

1 Statistics from Child Welfare Information Gatefaster Care Statigils. 2009).

21d.

3 The Fostering Connections to Sucaessincreasing AdoptioAgt of 2008 (P.L11035]) givesstates the option of extending
fostercareuntilage2Ei r st St ar and t he Chi | statesthad maatymplererted thisopoh i t ut e ¢ O
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of changing faces, social workers, and courts who commonly serparastlod tens of thousands of

children likeghem at a time. These children have rather a remarkable interest in these proceedings, which not
only determine whether they will see their paandtsiblingagain, but where they will live, with whom, and

under what conditions. Even in the criminstice systemp court has the kind of detailed and continuing

power that dependency courts have over abused and neglected children in state custody.

Maltreateathildren have substantial additional rededmes/e counsel beyond the rationale
applicable to their parentstibe government. If there is one party in these proceedings warranting highest
consideration for counsel, it is the child. He or she is not a reward or an object or chattel, bwha person
the statenayexert control over in the most profound way. The point of view of the social worker may or
may not represent what the child wants. The views of the parents may or may not frame the entire issue, and
will certainly not pertaintothelckd 6 s f ate i f their rights are termin

One court has opined that these children have a constitutional right to counsel in juvenile
dependency court, as they have long been afforded in delinquency prédeedietiably, that holding is
honored in the breach for much of the natibhe purpose of this repastto outline the status of these
children in terms of this seminal legal right, and in relation to a basic model of such representation. This
modelis straightforward. Currently, the American Bar Assodsatimnking toward a widely supported
ModelAct on dependency court child representation. The U.S. Department of Health and Human Services
has recently awarded a major federal grant to stadeplhéisentation, which viitpefully provide
additional data about practices, costs and benefits. This data should pave the way for future national and state
reform.

The survey we present here measuregséchstate performin providing effective lab
representation to maltreated children within the framewitslstaite lawOur survey refl ect s
t he b o ddesnot plrpertto measure policy and practices, which may allow for more responsible
representation, or may avoid what agpédawequires.By looking at the stated law and adopted statewide
rules, we choose a variable that is measurable between states, and one of particular import. While policies
may be changed on a whim, practices encoded inastdtoegulatioare prdictable, enforceable, dodg
lived. We therefore urge the many jurisdictions that have commendable practices to encourage the
codification of these in their state statutes.

While this report focuses on dependency proceedings, our hope is thatillefotrstop there,

but will instead extend to all | egal proceedings
determined. Children in other court proceedings such as custody, immigration, and education cases where
allegations of abuseané gl ect must be weighed in the courtods d

their rights and make sure their voice is heard.

The grading criteria have beefmedin consultation with national experts. They are presented in
detail and as applied to each state for the reader to consider in evaluating the gra@es bapeiifor
states to closely examine their right to counsel laws to determine whetherrclild v oi ces ar e be
these critical court proceedings, and how the process may be improved to facilitate fully informed and fair
decisions. The stakes are high.

Robert Fellmeth Peter Samuelson

Price Professor of Public Interest Law Faunder and President

University of San Diego School of Law First Star

Executive Director, Chi WathigtonBC.Advocacy I nstitute

4 In re Kenny MN.D. Ga. 2005) 356 F. Supp. 2d 1353
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EXECUTIVE SUMMARY

Introduction

Abused and neglected children are among the most vulnerable citizens in our country. Indeed, these
children have been betrayed and mistreated by the very people entrusted to care for and fiutiane them
own parents. Many of these children suffeleimca until their plight is discovered and they are brought
under the jurisdiction of a court.

When an abused or negl sbdoeshentelwildgad sytemdhatésse ent er
confusing, intimidating, and overwhelming, even to maity. dthdegal righteindprocessasthat will
determinéis or hefuturearecomplex It is unreasonable to expect any chitcite the skills or
knowledge to advocate on their own behalfese circumstancdsven the most intelligent, informedd an
assertive teenager capable of advocating for him ordseraetf subpoena or crassamine witnesses,
conduct discovery, did motions or appeals without legal assistance

The stakes in these cases are highdseinvolved, but especially foetbhild. He or she may be
suddenly removed from everything that is familiar including home, family, school, friends, and community.
He or she may be separated from silflillgsome cases, permanently. And yet, in many states across the
U.S., this child geghrough these momentous legal proceedings without an attorney appointed to represent
his or her positioand personal objectiviesthe judge

It is the position of First St aabusedamd negleceed Chi | d
children have basic rights that must be respectedkitwepest what has occurred in their home, they have
opinions about what should happen to fivehey have a voice to be heard. Accordinglyelieve that all
maltreateahildren have the right to competent,-waihed, cliertlirected attorneysith reasonable
caseloadepresenting them throughout the court proceedings that will significantly impact their lives and
futures.

History and Contextof the Report Card

In April 2007, First Star published Hist Edition of A Ch i | d 6 s ARIiNgtibnal Réport Couns e
Card ohegal Representation for (ieldering and analyzing the laws of all 50 states and the District of
Columbia with regard to their provision tdraeys to abused and neglected chiidréependency cases
The report was received with critical acclaim in the media, and quickly became a standard reference tool used
by | egislators and advocates nat iFrstRdtahevas Much ha
published. Many states have reviewed their laws and proposed or passed new laws that ensure better legal
protections for abused and neglected children. Other states havecbrotggees that highlight the
importance of right to cosal for maltreated children and the harm caused to children and families when
childrenarenot well represented. Federal legislatiengbrinea nationally mandated right to counsel in
these cases has been proposed and widely endorsed. The AmévsarciBaon will consider a Model
Act establishingnewnationaktandard for attorneys representing children in abuse and neglect cases

The tide is turning in the mov echiddrenwefevieweda c hi |
more or less as chateldit was assumed that the legal interests of an abused and neglected child would be
represented either by the parent or by the state. Thankfully, many jurisdoi¢istand that too often, this
is not the ase and hayeegun to move towasdecogriingthatc h i | doices andl spinions are necessary
and valuable in the court proceedings that determine their best interests and ultimate futures.
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It has beemwver fortyyears sincda re Gadlaffirmedalk i | dds constitutional roi
criminal cases, recognizing that the risk of being placed into state cusenlyafjdibea fundamental
right that requires the assistance of dlieected counsel. Dependency proceedings also invalggythe
real prospect of the child being placed into state custody (fost@hilgrejvocates around the country
agree that the rightscognized iGaultcan and should extend beyond juvenile delinquency cases to include
juvenile dependency proceedings.

Research on the benefits of providing counsel to children in these proceedingsihecaost
widely referenced recent studgspublishedn 2008y the Chapin Hall Center for Childrbased on a
study in Palm Beach County, Florida. In this reparas shown that children with effective counsel in
dependency cases were moved to permanency at about twice the rate of unrepreserit€drthidyen.
this indicates that attorney representation benefited these children, and saved the staabbrenetibg
the court case and the foster care stay.

Available data indicatibsit providing clierdirected counsel to maltreated chiliserot onlya
legal and moral imperative, but that it is also economically prudent. If good legal representation results in
resolving cases with children attaining permanency more quickly, the net result will be to reduce the amount
of money that states spend on toasts anan foster care.

The U.S Department of Health and Human Service
Families recenthwarded fiveyear, five million dollar grantttoh e Uni ver sity of Michi g
Child Advocacy Clinic estabBh a National Quality Improvement Center (QIC) to generate and
disseminate knowledge on the representation of children and youth in the child welfare lsg<pea.
will work to improve the quality and quantity of competent representation for ehitblyenith in child
welfare cases so that States and Tribes achieve the best safety, permanebeyngnolutaeimes for these
children and youth. The research conducted by this Center and the information disseminated through it will
greatly add to thevailable data in this field.

Summary of Report Card Criteria

The grading criteria and methodology have changed significantly between the first edition of the Report
Card in 2007 and this one. Many of the changes are the result of constructivedbadiaythd First
Edition of theReport Card. Others were made in ordbetterreflect the unique statutory language and the
vast distinctions in | aw across the country. An 0
of caseload limitnd to place states on alert that this will be graded in our next report. Our criteria are as
follows:

1. Does state law mandate that attorneys be appointed for children in dependency proceedings?
(Maximum Points: 40)

2. When an attorney is appointed for &dhia dependency proceedings, does state law define the
duration of the appointment? (Maximum Points: 10)

3. When an attorney is appointed for a child in dependency proceedings, does state law require the
attorney to advocate for the expressed wishesadifilthén a clientlirected manner? (Maximum
Points: 20)

5In re Gau(fl967) 387 U.S. 1,837 [87 S.Ct. 1428, 18 L.Ed.2d 527].

6 A.E. Zinn & J. SIwriver, Expediting Permanency: Legal Representation for Foster Children in Palm Beach County (2008), available
athttp://www.chapinhall.org/article_abstract.aspx?ar=1467

71d.at 14.

8 See http://lwww.acf.hhs.gov/grants/open/HFEDO9ACFACYFCO-0077.html.
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4. To what extent are specialized education and/ o
required by state law? Is such education and/or training required to include multidisciplinary
elements@Maximum Points: 10)

5. Does state law expressly give the child the legal status of a party with all rights appurtenant thereto?
If not, does state law expressly give the child some of the rights of a party? (Maximum Points: 10)

6. Dothe Rules of Profession@i@duct (or the stateds equival ent
liability and confidentiality apply to attorneys representing children in dependency proceedings?
(Maximum Points: 10)

Extra Credit: Does state | aw addr e caunselmsdepdndeacy st andar d.
proceedings? (Maximum Extra Credit Points: 5)

Summary of Report Card Findings

TheSecondditionofA Chi | d 6 s dBmogshrates thad ma@yostatesshavk imadiable
progress in their laws pertaininghtright tocounsel for abused and neglected childridse last few years
Some states have excellent new laws on the books, and First Star and CAl commend the hard work of all the
policymakers and advocates who led these reform efforts. Some states madegireat®iing new
laws forward in this arena, but were faced with overburdened legislatures and a dismal finaifigtl climate
temporarily thwarted their effo¥e encourage them to continue their fight and hope that this report assists
them in their dvocacy.

We found thasomestates had excellent practicggavidingcounsel, but tliepractices were not
codifiedin state law. First Star and CAI firmly believe that the only way to ensure consistent, enforceable,
and accountable legal represemtdtir abused and neglectdildrenis toenacstate law to that effect. We
encourage statesitmorporateheir good work andstablished practice into law.

Unfortunately, we also found several examples of the opstaits with strong right tounsel
laws that armot followedin practice. We urge stakeholders in those states to use all advocacy and legal
remedies available to enforce the law and ensure that abused and neglectredeiniliirenepresentation
to which they are legally dat.

Statistical Highlights of the Second Edition

11 Stategarned an Ar A+
11 Stategarned a B

14 Stategarned a C

8 Stategarned a D

7 Stategarned an F

[T e et e i

63% ofstategnandate the appointment of an attorney for the child

51% ofstatesnandaté hat t he chi |l dds at tacliemdrecteccapabitg
for the child

V 33% of statesadopted new legislation in this arena #necEirst EditonoA Chi | d & s
Counsgl 2007

< <
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The following 17 states (representing 33% of the jurisdictions studied)
i mproved their state | aws governi
proceedings since the First EditionofA Ch/ / dbés R/i gh
Alabama Ohio
Arkansas Oklahoma
California Oregon
Connecticut Pennsylvania
lowa Rhode Island
Louisiana South Carolina
Massachusetts Vermont
New Hampshire Wyoming
New York

First Star and t he Chi thatwoesttéssthatschredtd@bove, | nst i t u
meriting a grade of AMassachusetts and Connecticut. May their laws in this arena serve as a beacon to
their neighbors and states around the country looking for examples to follow.

Over 400 ofthe 51 jurisdiains surveyedarned a grade of A or B. We are proud to be able to
award such high gradesstatesvho recognize the importance of this issue and have taken the necessary
steps to provide their maltreated children with effective legal representation.

Approximately 30%f the51jurisdictions surveyed scored a D or an F. These stataeddraye
wayto go toward enacting laws that ensure children of the right to appropriate legal representation in
dependency proceedings.

Conclusion

First Star and t he utgeihdfedaratamdssate laahwirealt adbbuwsegd andn st i t u
neglected childreén receive quality cliedirected representation in dependency proceedings and eventually
in all court proceedings in which thaye important legal interests at stdkemendous progress has been
made in the last few years in the fight to achiiswésibn. It is our aim to build on that momentum and
show all states and the federal government that it is posséieamdgeousifallto adopt laws that
protect abused and neglected children, give them ardigéve them a greater chance to erfrergea
very traumatic experienghole and strong.

We hope this report will serve as a useful tool in increasing publicsaobileisdssue and give
advocates and policymakers information that can be used to advance state and federal legislative reform.
should serve as a rallying cry for advocates and lawmakers in poorly performing states, and as a source of
pride for stats that have enacted strong laws iatars.

The suffering of abused and neglected children does not vary depending on what state they call

home. Theiabilityto have their voiceghtfullyheard and considered as their futures are determined should
also not depend @omething so arbitrary as the two letter abbreviation at the end of their address

A NATIONAL REPORTCARD ON LEGAL REPRESENTATION FORABUSED& NEGLECTED CHILDREN 9



A CHILD BRIGHT TO COUNSEL:
| SSUES ON THE LANDSCAPE

Since the releaseafr First EditionofA Chi | d 6 s , tReitogidot right to cousel ton s e |
childrenhas beea hot topic fosstate and national advocacy groups, legislators, attorneys, and policy groups.
It has beemddressed repeatedly in the media, with the publication of hundreds of hewspaper articles
discussing the first Report Card, @arabugadio interviews and related public discussions taking place.

Since that tim¢his issue has gained increasing attezitid momentum, amdivocacy groups from
Washington, D.C. to California have been | eading
fronts. The following is a brief summary of some of the exciting work being done to ensure that every
abised and neglected child in America has the right to @icketed attorney.

CAPTA

Until 1974, when Congress passed the Child Abuse Prevention and Treat(QGxPAA),
children in dependency proceediaigsiot havany rights to legal represeptatiThis was the first time
that the issue was addressed in federal legisitiarreaction to widespread attention to child abuse issues,
CAPTA in its original form required states to provide representation in the form of a Guardian ad Litem
(GAL) for all abused and neglected children who were subject to court proceedings. Unftiréuaately,
were nagguidelines set out asth@ qualifications, training, or responsibilities of the GAL. In 1996, Congress
reauthorized CAPTA and amended its langoagate that a lawyeraype appointed as a GAL and that the
GALOG6Gs role is to obtain a clear understanding of
interests of the childAfter the 1996 amendment, many courts were appointing indissl@GALS or
attorneys for the child without ensuring that the individuals had undergone adequai lin20i03).
Congresaddressed this problemadwenthg CAPTA to its current formAccording to the Administration
for Children and Families,thep pose of the 2003 amendments was O0to
and to bar appointment of untrair@cpoorly trainedcous p poi nt ed r epr e sl eTha ati ves
representative currently required by CAPTA doetenessarilyeed to be an attorney, and is not required
to advocate for the wishes of the child involved. Specificatiytringrelevant CAPTA provision require

that in every case involving an abused or neglected child which results in a judicial proceeding, a guardi
litem, who has received training appropriate to the role, and who may be an attorney or a court appointe
special advocate who has reawgvagdpirapriate to that role (or both), shall be appointed to represent

the child in such prodeedings

(1) to obtain fiteind, a clear understanding of the situation and needs of the child; and
(I) to make recommendations to the court boacerhingithe t e i2est s of the chil d

CAPTA is currently pending reauthorization in
Institute havevorked with advocacy groups around the counsybimita proposed amendment to
CAPTA endorsed by the Natior@zhild Abuse Coalitoh,h at woul d require that t he
be an attorney who advocates for the child in adiienoted manner.

9 Child Abuse Prevention and Treatment Act, Pub. L. N&4B842 U.S.C. 5101 et seq; 42 U.S.C. 5116 et seq.).

10 See LaShanda Tayli, awyer for Every Child: Client Directedt®é&mes DependencyFaaseSt. Rev., Vol. 47 No. 4, 605, 610
(Oct. 2009).

111d.

1242 U.S.C. § 5106a(b)(2)(A)(xiii).
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ABA Model Act

Following publication of tHérst Edition of theReport Card, First Star was asked repeatedly by
states what a good Right to Counsel ststiotdd bok like. As a result, First Siarconsultation with its
Policy Advisory Councilrafted a Model Law for the Representation of Children in DependencyrCo
2008, the Ameri$Sant iBanm Jdishsilolicdiriaayradosnd@dmsioght s Li ti gat i
approached First Star to ask if it could use the Model Law as the basis to establish a new national standard of
practice in this arena. The resglBA Model Act Governing the Representation of Children in
Dependency Proceedings has been drafted and honed by advocates nationwide and is being reviewed for
possible ABAdoption.It is included in its entirety in Appendix A to this Report Card.

If the ProposeddBA Model Act were judged based on the grading criteria contained in this Report
Card, it would eascore of 100 (98 points for Criteti6 and 2 extra credit points), as set farth
Appendix B3 A jurisdiction that adopts and implements the language and requiremertopbies
ABA Model Act would do a nearly perfect jokegliringquality legal representation for abused and
neglected children.

Defining Litigation
Prior to 1967 children delinquency couproceedings had no right to representatiom. le Galt,

the U.S. Supreme Court held that children have the due process right to amat&imgyency
proceeding® WhileGaut was a landmark case, children in dependeneggings were still without a legal

right to counsel. Fortunately, after CAPTA was enacted and as attehtiotareness abaut ¢ hi | d&s r i ¢
to counsel spread, some courts found that children in dependency proceedings have a similar due process

right tolegal counsel. In June 2G82,national child advocacy gr@ip i | dr en d mreRengybat, s f i | e
class action in Georgia allegimggralia t hat chi |l dr en i nwea€denied@adequats f ost e

legal representation in the Juvenile Courts due to the high caseloads of the attorneys assigned to represent
them. In February 2005, in a landmark ruling, the U.S. District Court for the Northern District of Georgia

found that abused dmeglected children nartly havea constitutional right to an attorney, but also to

adequate legal representation, at every major stage of their life in state Spsitifigally, the court found

that ochil dren have fakerindepnvation and [terinination of parental rightg]r e st s
pr oc e éédr inrgtsh eédr mor e, o©0a chil dds | iberty interests ¢
in state custody, 6 at whi ch poietdrightsdo réasomabklcsafa | rel
living conditions and services necessary to ensure protection from physical, psychological, and emotional

h a r imin light of this ruling, two Georgia counties (Fulton and DeKalb) entered into settlement
agreementhatguaanteed every child the right to effective legal representation throughout their

invol vement with the child welfare system. Since
carry caseloads of no more than 90 children per attBirsyStar an@Al believe that this Georgia ruling
should be held out as an example to be emulated i
proceedings as a constitutional right.

Bui l ding on this key ruling, edfiledalXaddralcla8gs@a&ién, t he
in California alleging that the constitutional an
being violated by the excessively high caseloads of both their attorneys and the judges whmlace acting
paentisThe California case is just in its infancy but shows promise to build the national campaign for a
judicially supported right to counsel for every ohiliegr dependency court jurisdiction

13TheProposedBA Model Act would be enhanced by explicitly mandating that the required child welfare training for attorneys be
multidisciplinary in nature and specifically setting a maximum caseload number or range.

141n re Gau(tl967) 387 U.S. 1,88 [87 S.Ct. 1428, 18 L.Ed.2d 527].

151n re Kenny,AN.D. Ga. 2005) 356 F. Supp. 2d 1353

161d.

171d.
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In addition to these federal cases, state courts ackedogaic hi | dds r iTgeht t o coun:
Colorado Supreme Court is currently considering the ¢esgptd v. Gabrieshehkih holds that a GAL
for a child in all dependency and neglect cases holds a norrtalwienelationship as far as reasonably

possible and, thus, is precluded from divulging t
Supreme Court 0 seridhwiog codelp watched by Cdlarado advbeatssé could
further a childoés right to be heard and represent

In September 2009, a Washington State Court of Appeals edtisedesise dh reD.R. and\.R1°
This case preseutthe question of whether children are entitled to legal representation during termination of
parental rights proceedings. A.R. and D.R. were in foster or kinship care for nearly four years and during
that time were never givem thpportunity to present their wishes to the court. Lawyers and advocates from
across the country asked the appellate court to retain jurisdiction over the question ofwehether it
violation of the chil dr en 8 sindemendsncy ptoceedingsscadrt r i ght s
implicitly admitted error and remanded the case in order to ensure that these children receive proper
representation, but declined to consider the larger constitutional issue of right to counsel for other similarly
situated children in the state. It is only a matter of time before advocates in the state have another
opportunity to bring this issue to the courtds at

NACC Certification

The National Association of Council for Children (NACC) offers the only accredited certification for
attorneys representing abused and neglected children. NACC has established certification in jurisdictions
across the country, and qualifies attorneysilds/@fare Law Specialists (CWLSs). As of September 2009,
NACC Certificationwves available in 13 jurisdictions: California, Connecticut, District of Columbia, Georgia,
lowa, Michigan, New Hampshire, New Mexico, New York, North Carolina, Tennessemd titak,

NACC is currently implementing its plan to open the Certification program inaaikfifty
jurisdictions. The goal of the plan is to open the Certification Program in eight to ten states each year. As of
July 2009, there were 234 Child \Welfaw Spealists in the United States.

Research and Data on Right to Counsel

In 2008, the Chapin Hall Center for Children published a report éxjiktiting Permanency: Legal
Representation for Foster Children in Palm BedtlisCepaty sggests that there is an increased initial cost
in providing attorneys for children in dependency hearings. The report also demonstrated, however, that
children with this level of representation achieve permanency more quickly. Expedited permanency means
reduced court costs, less money spent on foster care, and fewer services needed for the child and family. This
longterm savings indicates that providing abused and neglected children with effective legal representation is
not only the right thing to do, bafiso might be economically advantageous for states.

Additionally, the U.S Department of Health and
Youth, and Families receralyarded fiveyear, five million dollar granttte University of Michigan Law
School Child Advocacy Clinic to estaldistational Quality Improvement Center (QIC) to generate and
disseminate knowledge on the representation of children and youth in the child welfareTéys@la.
will work to improve the quality and quantity of competent representation for children and youth in child
welfare cases so that States and Tribes achieve the best safety, permanebeyngnouteelmes for these

18205 P.3d 441 (2008).

19 Inre D.R. and A.RNo. 2739411 (Wash. Ct. App. filed Sept. 2, 2009).

20A.E. Zinn & J. Slowriver, Expediting Permanency: Legal Representation for Foster Children in Palm Beach County (2008),
available dittp://www.chapinhall.org/article_abstract.aspx?ar=1467

21 See http://www.acf.hhs.gov/grants/open/HHEBO09ACFACYFCO-0077.html.

12 SecorietitionA CHILD & RIGHT TO COUNSEL


http://www.chapinhall.org/article_abstract.aspx?ar=1467

children and youth. The res#aconducted by this Center and the information disseminated through it will
greatly add to the available data in this field.

Caseload Standards

Strong statutes ensuring cheinécted representation for maltreated children are the foundation of
effective advocacy for abused and neglected childrertraivied] and dedicated attorneys carry out this
advocacy. However, even the best statutes are rendered méaaimg)ldgsmost committed attorneys
cannot serve thejivenpurpos@ without caseload standsr An attorney representing 450 children (not an
unusual number in many jurisdictions around the country) simply cannot provide appropriate advocacy on
behalf of his/her clients.

As this Report Card acknowledges, several jurisdictions have rettagingaattance dhisissue
andhaveimplemented caseload limits that ensure that children receive the attention and quality legal
representation that they so deserve. Special acknowledgementrgaesas, Massachusetts, New York,
and Wyoming for thestatewideaseload standards.

The NACC recommends that a-firthe attorney represent no more than 100 individual clients at a
time, assuming a caseload that includes clients at various stages of cases, and recognizing that some clients
may be part dhe same sibling groe®pThis is the same cap recommended by the U.S. Department of
Heal th and Human Ser v RBandthedAmeéricad Bay Assbhiatidhe heindreds Bur e a
cases averages to 20 hours per case inld20@@ar. First Starcan t he Chi |l dr ends Advoca
endorse this caselozallingstandard.

Attorney Compensation

Attorneys who represent abused and neglected children do not embark upon this demanding and
draining work with any promise of great financial gain. Compensation does, however have a significant
impact on the number and quality of attorneys whoartemainint he f i el d. Rates of
attorneys are often under $55 per Botany states distinguish betweeroint and oubf-court work,
paying attorneys around $50 for in court and $30 for out of court work. Some counties in Wytbeiing pay
chil drends att or n dheseratesafa lessthaa attordefs®engaged in other tietds of
lawi many of whom chardgem $200 to $1,000 pleour. Many attorneys simply cannot take on this
important work due to the burden of massiducational deand family responsibiliti€thers dedicate
several years of service to the practice and become excellent prdumtitemeettsen compelled to move on
to otherbetter paying legabrk.

First Star and the Childrends Advocacy Institu
l oan forgi venes s A dubstantia $tdp Fodvare tanarsis thastwasdakem e/heis Congress
passed th€ollege Cost Reduction A¢tThe morebright and dedicated attorneys practicing in this field,
and the longer they are able to stay, the better the outcomes for children.

The NACC adodthe followingJ.S. Department of Health and Human Serpiegision on this
point: 0Pr i adeguaye legadrepsesestationfof the parties in child welfare cases are low

22 See National Association of Counsel for Children, NACC Recommendations for Representation of Children in Abuse and Neglect
Cases (2001), available at http://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards_and_recommend.pdf

23U.S. Department of lé#th and Human Services, Administration for Children and Families, Administration on Children, Youth,
and Families, Childrends Bureau.

24 ABA Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect Cases, Approved by the ABA House of
Delegates, Feb. 5. 1996, available at http://www.abanet.org/child/repstandwhole.pdf.

25National Association for Counsel on Childrend@wpresentation Hourly Compensation Rates as of June 1, 2006.

26 Pub. L. No. 1184, 121 Stat. 784 (2007) (to be codified in scattered sectiodsH€20
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compensation and excessive caseloads. Reasonable compensation of attorneys for this important work is
essential. Rather than a flat per case fee, compensate lawyers for firhes spi#iitelp to increase their

level of involvement in the case and should help improve the image of attorneys who are engaged in this type
of worké .The need for improved compensation is not for the purpose of benefiting the attorney, but rather
toensue that the child receives t2hlerstbtarane €Alendased e x p
this positioras well

ABA National Summit on Right to Counsel . ORalising

The American Bar Association Section of Litiga
sponsoring a national summit at Northwestern Uniywv
Nati onal Strategy for ChunhsleleddFhiRs gbt mmiot Ewdiulclat &l
practitioners, academics, and advocates from around the tooroitaporatenddevelop an aggressive
national strategy to promote the right to counsel for children through legislation, litigatioficand pub
engagement.

27 Sedlational Associatioof Counsel for ChildreNACC Recommendations for Represghtitien of Abuse and

Neglect Cagi01), availablelatp://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards

and_recommend.pdtiting toAdoption 2002: The President's Initiative on Adoption and Foster Care. Guidelines for Public P
and State Legislation GoverningPermanenc® {8t DbjirenHHS ACF ACYF Children's Bureau (1999)-4t VII
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DEFINITIONS

In a report that compares the laws of 50 different states and the District of Columbia, it is important

to lay a linguistic foundatiolm the process of compiling this report, we have become aware of the wide
discrepancies in the language that states use in their statutes, and even in how certain terms are used
discordantly in different states.

Jurisdictions use differenttermstomeéan | -d iemé ct e d 6 @gal ptoceedthgsf i ne t he

governing the adjudication of child abuse and neglectéasd®e purposes of this Report Card, we are
using the following definitions for these and other relevant terms:

Best Interest of the Childacross the board, it is the role of the judge to make a final decision based

on what is in the best interest of the child. In order to do this, he or she must consider the positions
and arguments of the state social services attorney who brougiat, e garent alleged to have

abused or neglected the child and who is represented by an attorney, and as we are advocating for
here, the child victim, whose position should be presented through an attorney and considered by the
judge in making this bésterest determination.

Best Interest Attorngyan attorney who owes a duty of loyalty to their child client, but is bound to

make recommendations to the court basddsoor her determinationwfh at i s i n the <c¢h
interest, even whenthatsh t he c¢ hi | d & Fhiseanwdelrofeepresemtatiqn dogs nbti o n .
comport with the rules established by the Amer

for other clients.

ClientDirected Attorney an attorney whose duty of loyalty is to the child and who must advocate

for their clientds expressed preferences and p
cannot be conveyed to the attortieylawyer may take reasonably necessaryipectetibn, and

will sometimes seek the appointment of a best interest advocate to make an independent
recommendation to the court with respect to the best interest of the child.

Dependency Actionthe legal proceedings governingattjadication of clidlabuse and neglect

cases. These cases may involve trials to determine whether the child was abused or neglected,
removals of the child from their home into foster care, extensions of foster placement, terminations
of parental rights, and other relatedgealings until the child has achieved permanency or aged out
of care.

Guardian ad Lite@ an individual appointed by the court to represent a child in court proceedings.
The GAL may or may not be an attorney.

Multidisciplinary Trainingtraining whiclincludes both information regarding the juvenile court
system and lavesidalso ancillary disciplines such as child development, child psychology, education
issues, etc.
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GRADING METHODOLOGY

First Star received voluminous feedback following the release of the First E&li@om of| d 6 s Ri gh
Counsil April, 2007. Based on that feedback, we continued to monitor the changes to laws governing a
childdéds right to cobomgsellnn2dedenBensy PHtarceadd t
partnered on this project and embarked on an extensive repeated review and analysis of child representation
laws in all 50 states and the District of Columbia.

We started with an analydishe data that was gathered by First Star for the First Edition of this

Report Card. First Star and the Childrends Advoc
along with state legislative websites for updated information regardiegahesttutes and rules on
which the statesd grades would be based. Wher e s

administrative documents, and court orders were also consulted for clarification. After compiling a thorough
analysisfahe relevant statutes and rules, and applying the grading criteria, draft gradesheets were sent
directly to several officials and practitioners in every state. To the best of our knowledge, the laws that were
analyzedre current as of September 159200

The grading criteria for the Second EditioA &@fh i | d 8 s Rvargdorsiderably frGro then s e |
grading criteria of tHérstEdition. Because of these revisions, compar:.i
First and Second Editions of the Re@ard only tell part of the story and should be carefully analyzed by
the reader. Variations in grades may be due to changes in state law or they may be due to the changes in the
grading criteria. Just as we hope that states are continually simiyiray®their laws pertaining to a
childdéds right to counsel, First Star and the Chil
the most relevant and useful grading tool and analysis.

Does state law mandate that attorneys be appointéat children in dependency proceedings?

We believe this is the most i mportant aspect o
These proceedings are legal proceedings and, as in all legal proceedings, an attorney is the appropriate
represetative tabestutilize the tools that will guide the decisions made by the judge. To assure zealous
advocacga key component -thosfattoeney mast be madeperdend and notadpresent the
interests of any other party (such as the@tatparent) simultaneously. Points were deducted based on
deviation from a mandate that all children receive an independent attorney to represent thdiweterests.
points are deducted if a state has the stringent standard reiigrahild wdd not benefit from the
appointment of an attorneyenpoints are deducted if there is any other restriction on the appointment of

an independent attorney that we deemed Ominor 6.
being required fany child under ages7. Twentypoints are deducted from the maximum amount that can
be awarded if there is a Omajordé restriction to t

children. An example of a major restriction is counsel not being required for childrenagedsighar
than 7. Finally, a state loses 25 points in this category if the appointment of an independent attorney to
represent the interests of the chidgpen®snly on a discretionary badighile this discretion may be used

2BFjrst Star and cylistiute CHose lagk segam dssa delindreation point between a major and minor restriction

based on the position of some advocates that a particular age is an appropriate separation between the rdiegcfeda client

attorney and a best interests attpreee, for exaniple,n a |l d D u q uSpdcial is€ues on Aagdl Representation of Children: Responses
to the Conference: Two Distinct Roles/Brigtsimg, T2306) 6 Nev. L.J. 1240). Furthermore, the research of John Anzelc, Melissa

Cohen & Sarah Taylor, an interdisciplinary student group from the University of Michigan Law School who participated in the
semestelong Lance J. Johnson Children in the Law Workshop and studied the capacity of children to participate in decisions

affecting heir welfare and providedtothener i can Bar Association Childrends Rights Li
2009, and titteCommenttoh e Commi tt eeds Model Act Gover nindiggtesRehdgdbegmetant at i on
have greater decisioraking ability due to their increased praeblaEwing abilities and their greater understanding of the importance of a

broader social sphere at approximately age seven.
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generously in a given g@dliction, it is not legally enforceable and thus, does not warrant a large point total in
this Report CardNo points are awarded to states donot provide independent attorneys to represent
children in dependency proceedings.

When an attorney is appinted for a child in dependency proceedings, does state law define the
duration of the appointment?

The appointment of an attorney to advocate for a child loses importance if that attorney is only
present at some of the hearidgss imperative for thattorney to be an advocate for the child at each and
every hearing before ttiependencgourt and to advocate for the child beforeghercourt when an

appeal of the | ower courtds decision esabpproeyos
appointment. If state law provides for the appointment of lay gaarlaem and the appointment of
attorneys, only the duration of the attorneyds ap

appointment of attorneystifisroughout the entire juvenile court process and through any appeals that may

be taken. A state loses 2 points in this category if state law only expressly guarantees counsel for a child on
appeal when the child is the appellBecause the appellptetion of a case is just as crucial to the life of a
dependent child as the decisions made by the lower court, a state loses half of the possible points in this
category if appointment of attorneys only lasts through the juvenile court process ahdxterd tw
representation on appeal. No points are awarded to states that do not address continuity dhewunsel in

laws.

When an attorney is appointed for a child in dependency proceedings, does state law require the
attorney to advocate for thexpressed wishes of the child in a clieadirected manner?

Thiscritemni s t he second most i mportant aspect of a
receive a total of 20 points for requiring counsel to advocate indirg@atl manneMVhen a child is
represented by counsel, if that counsel does not represent the childid adliemtc t ed manner , th
voice issilenced The childds voice (as opposed to any adyv
best interest) is arial to the dependency proceedéigshi s i s, after all, the chi|

Once the <c¢hil doossiderediongavithithe voisaf the)Statetara thg parents, the judge

can make sound decisions asto howthecaspmuwstc eed t o comport with the | q
best interests. This criterion only grades how a
chil dds behalf. I f the child i s aywthexdlerotttethy a | avy
guardian ad litem is not considered in the grading of this criterion. 5 points are deducted if there is any
ominobe x ception to the requir emen t-directecambannar. &pointd dd s at
aredeductedi t here as an exception to the r edyected ement t

manner that we deemed major. I f a childds attorn
the state loses more than half of the possiblmpps awar ded i n this category.
attorney to at |l east articulate (but not advocate

requires clierdirected attorneys to some children on a discretioneryliéagoints are deducted. If the law

is vague regarding when or whether dlieetted representation is required of the attorneys representing
children, 17 points are deducted. Finally, no points are awarded to states that allow attornetes to substitu
their own judgment and do not require attorneys representing children to advocatedirectdiént

manner.

7o what extent are specialized education and/or t
required by state law? Is such education armt training required to include multidisciplinary
elements?

An advocate is only as good as the training that advocate has 18tagdould receive a total of

ten points for requiring specialized multidisciplinary training for attorneys iagrelsgaten.If an
advocate is not trained to work in the complex world of dependency law, it is unreasonable to believe that

A NATIONAL REPORTCARD ON LEGAL REPRESENTATION FORABUSED& NEGLECTED CHILDREN 17



children are receiving higliquality representation. While many jurisdictions offer training and may even

expect those repegging children in dependency proceedings to be trained, this criterion only grades the
extent to which these requirements arCeurtf ound in s
Improvement Progranigve done outstanding work in the area ofrirgini f or chi |l drends att
work must be adopted into law to be enforceable and uniform throughstatefeurthermore, a key part

of these training programs miistmultidisciplinary includitgining in the various disciplines that touch

the life of a child in dependency court. States requiring specialized training, including expressed

mul tidisciplinary el ements for childrends attorne
trainingare only impliedly required, the statesldgeoint. If there are neither expressed nor implied
mul tidisciplinary el ements of the training requir

lose 2 points. States that only reggpecialized training for guarsleahlitem (who may or may not be

attorneys) but not for other attorneys appointed to represent children in dependency proceedings lose 4
points. States encouragi ng butattomeyslose émpints. NO ng spe
points are awarded to states that do not require specialized education and/or training for attorneys
representing children.

Does state law expressly give the child the legal status of a party with all rights appurtenant the?et
If not, does state law expressly give the child some of the rights of a party?

As the individual who is the subject to dependency proceedings, a child should always be considered
a party to the proceedings. It is our position that when a childitdeoet a party to the proceedings, all the
rights of parties are assumed to be held by the child. If state law expressly gives a child the legal status of a
party and there is no | anguage i n s ordhiseritetioa.w | i mi t
However, if a child is expressly given the legal status of a party but any specific right is withheld (such as the
right to be present at proceedings), a state loses 5 points. On the other hand, if a child is not expressly given
the lgal status of a party but is provided with one or more of the rights of a party, a state loses 5 points.
While this grading system may oOrewardod some state
the best method to account for all of thanced differences across the 50 states and the District of
Columbia. No points are awarded to states that do not give legal party status or any of the rights of a party to
a child in dependency proceedings.

Do the Rules of Professional Conduct (orthaésat e 6 s equi valent thereto) r e
liability and confidentiality apply to attorneys representing children in dependency proceedings?

A child should be represented by an attorney who treats that child as they would any other client. A
chidés relationship with their attorney is hindered
confidences. Furthermore, there is no reason that an attorney representing children should have any greater
liability from immunity than that same attorepyasenting adult clients. States applying their Rules of
Professional Conduct to childrends counsel recei v
immunity for ordinary negligence, to this requirement, the state loses 4 ghanttattf provides a major
exception, such as blanket immunity, to this requirement, the state loses 6 points. No points are awarded to
states that do not apply the Rules of Professiona

Does state law address caseloadt andar ds for chil drends counsel in

We have included an oextra creditdé grading cri
mandating specific caseload standar dthoutfcaseloact hi | dr e
standards, a childds attorney i s, in essence, a m
adequately represent their clients, all attorneys must have reasonable caseloads. If a state has some statute
and/or state cort rule acknowleditgt he need f or chil drends counsel to

standards, but does not set specific caseload requirements, a state can receive up to 3 extra credit points.
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While we included an ackexWwtadgeemdnt 6of ot ht Ben2ed
Card, we will be including caseload standards as one of the actual grading criteria in future reports.

We based our rating system on apbd® scale. In computing the overall grade for each state, the
std eds grades for each individual section were com
awarded to each state according to the following standard academic grading system

Grading Scale

100+ A+
900699 A
80689 B
700679 C
60069 D
59 and below F

It is important to note that each grade is based solely on the language of the law, state court
rule, caselaw, administrative order, etc. The grades are based on laws that are enforceable in each
state, regardless of their form, as long as they haweenduly adopted pursuant to a legally
recognized procedure that includes an opportunity for public commentGrades do not imply any
correl ation bet ween a st at e sNebeliave tarmtiena stage hasn f or c e
good law, it is up to thestate itself and advocates within the state to enforce that law. Our
assumption is that good | aw is the cornerstone of
children.
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2nd Edition: A Chi / dés R/ight to Counsel
Grading Methodology Point Distrib ution
Criteria Details Points
1.Does stattawmandate that A Independent counsel is required for all children..............cooeeiiin 40
attorneys be appointed for childri A Independent counsel is required for all childnégss the court finds that the
in dependency proceedings? child would not benefitom the appointment of counsel............ccoccvieeececcieeenne. 35.
Maximum Points: 40 A Independent counsel is required for all @levith minor restrictions.g.
counsel is not required for children under age.7Z).........cccvvvieeeeeee i 30
A Independent counsel is required for all children with major restrictions
~ (e.g.counsel is not required for children under an age higher.than.7)................ 20
A Independent counisis provided on a discretionary basis.only...............ceceeeeeeen 15
A No state law or court rule provides for the appointment of counsel...............cc.... 0
2. When an attorney is appointed fi A Appointment lasts through entire juvenile corateedingand on appeal............... 10.
A

a child in dependency proceedin

Appointment of counsel on appeal expressly guaranteed only when child is the

does statlwdefine the duration =T 0] 011 1= U SR 8.
of the appointment? A Appointment lasts through entire juvenile cotateedingbut not on appeal............ 5.
Maximunkoints: 10 A No state lavdefines the duration of appointmentdoh i | dr e n.8.s.....C..0.U.0..9
3. When an attorney is appointed f| A Clientdirected counsel is required.................ooommveeiiiiiiinne 20...
a child in dependency proceedin| A Clientdirected counsel is required with minor exceptions...........cccccveveeeeveevnnenn. 15.
does statlwrequire the attorney| A Clientdirected counsel is required with major eXCepLons............c..veeveereveevennns 12
to advocate for the expressed A Counsel is required to articulate, but not advocatefioe ¢ h i Il..d.d.s....w.i.6s.
wishes of the child in a client A Clientdirected counsel is provided only on a discretionary..basis..............cceee... 4
directed manner? A Law is vague regarding chdimected representation...............cccooeeeeeeiisiniiiniins 3.
Maximum Points: 20 A Counsel is required to advocate only for the best interests of the.child............... 0...
4. To what exterttoes state\la ASpecialized education and/or trainin
requirespecialized education multidisciplinary elements are expressly requited............ooocecceeeeeriiie e 10
and/or training requirementsfor | A Speci al i zed education and/ or trainin
c hi | d o%lssuah aducaton multidisciplinary elements are impliedly required.............ccoceeeeeeriee e 9
and/or training required toincludl A Speci al i zed education and/ or trainin
multidisciplinary elements? ~ multidiseplinary elements are neither expressly nor impliedly required............... 8...
Maximum Points: 10 A Specialized education and/or training is required for GALs (who may be
Lo LL(0] £ TSV TSP PPUUUPRRSPPPRRRROY 6.
ASpecialized education and/or trainin
(o 18] 0 11 A OO PP PRI 3.
A No specializ education and/or training iS requUIted..............covoveeeeeereerereererennenes 0...
5. Doesstatdawexpressly give the | A Childis expressly given the legal status of party with all rights appurtenant
child the legal status of @ party W ther€to............coiiuiiiioeeec e 10
all rights appurtenant thereto? If| A Child is expressly given the legal status of party, but specific rights are withheld

not, does statawexpressly give
the child some of the rights of a
party?

OR child is not expressly given the legal status of party, but one or more of the
following specific rights are expressly granted: the right to notice, the right to
attend hearings, the right to participate in hearings, and/or the right to.appeal...5..

Maximum Points: 10 A Child is not given the legal status of party or any of the rights specified above...Q..
6. Do theRules of Professional AThe Rules of Professi aouaskl..Co.nd.uc.t..d4@
Conduct (or thgAThe Rules of Professional Conduct ap
thereto)pertaining to liability and exceptionsglg. chil drends counsel ar.e..i.mmu.f.g
confidentialityapply to attorneys | A The Rul es of Professional Conduct ap
representing children in exceptionsg(g.chide nds counsel h awv.e..h.l.ank.e.t...idmn
dependency proceedings? AThe Rules of Professional Cound.uc.t..db.
Maximum Points: 10
Extra Credit: Caseload Standards
Does statéawaddress caseload | A St at e statute and/or state court rul
standards f or g specific reasonable caseload standards..........cccccoeeeeeeeviiiiieee s icvvmmcceenennnn. upto5
dependency proceedings? AState statute and/or state court rul
Maximum Extr&redit Points: 5 to maintain reasonable caadlstandards, but does not set specific caseload
=0 (UL =T o 0= o] £ S TRRRPRRY up.to 3
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GRADESAT A GLANCE

Score  Grade
Alabama 73 C
Alaska 71 ©
Arizona 63 D
Arkansas 7 C
California 82 B
Colorado 73 Cc
Connecticut 103 A+
Delaware 51 F
District of Columbia 78 C
Florida 58 F
Georgia 68 D
Hawaii 55 F
Idaho 45 F
lllinois 63 D
Indiana 43 F
lowa 90 A
Kansas 86 B
Kentucky 68 D
Louisiana 95 A
Maine 52 F
Maryland 93 A
Massachusetts 104 A+
Michigan 76 C
Minnesota 70 c
Mississippi 96 A

A NATIONAL REPORTCARD ON LEGAL REPRESENTATION FORABUSED& NEGLECTED CHILDREN

Missouri 61 D
Montana 79 C
Nebraska 76 C
Nevada 71 C
New Hampshire 66 D
New Jersey 88 B
New Mexico 92 A
New York 98 A
North Carolina 82 B
North Dakota 55 F
Ohio 86 B
Oklahoma 93 A
Oregon 83 B
Pennsylvania 82 B
Rhode Island 84 B
South Carolina 76 C
South Dakota 65 D
Tennessee 87 B
Texas 85 B
Utah 7 C
Vermont 90 A
Virginia 77 C
Washington 61 D
West Virginia 93 A
Wisconsin 76 C
Wyoming 83 B
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POINT DISTRIBUTION

Criterion Criterion Criterion Criterion Criterion Criterion Extra Final
Credit
Alabama 40 5 0 8 10 10 0 73
Alaska 15 10 20 6 10 10 0 71
Arizona 15 10 20 3 5 10 0 63
Arkansas 40 5 6 10 5 6 5 7
California 35 8 6 10 10 10 3 82
Colorado 40 10 0 8 5 10 0 73
Connecticut 40 10 20 10 10 10 3 103
Delaware 15 10 6 9 5) 6 0 51
District of Columbia 40 10 6 9 5 5 3 78
Florida 15 0 20 3 10 10 0 58
Georgia 20 10 12 6 10 10 0 68
Hawaii 15 0 20 0 10 10 0 55
Idaho 15 5 4 6 5 10 0 45
lllinois 15 5 20 3 10 10 0 63
Indiana 15 5 3 0 10 10 0 43
lowa 40 10 20 0 10 10 0 90
Kansas 40 10 6 10 10 10 0 86
Kentucky 40 5 3 0 10 10 0 68
Louisiana 40 10 20 10 5 10 0 95
Maine 15 10 6 6 5 10 0 52
Maryland 40 10 20 3 10 10 0 93
Massachusetts 40 10 20 9 10 10 5 104
Michigan 40 10 6 0 10 10 0 76
Minnesota 20 10 20 0 10 10 0 70
Mississippi 40 10 20 6 10 10 0 96
Missouri 15 10 6 10 10 10 0 61
Montana 40 10 3 6 10 10 0 79
Nebraska 40 10 3 3 10 10 0 76
Nevada 15 10 20 6 10 10 0 71
New Hampshire 15 5 20 6 10 10 0 66
New Jersey 40 5 20 8 5 10 0 88
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States Criteria Criteria Criteria Criteria Criteria Criteria Extra Final

1 2 3 4 5 6 Credit Score
New Mexico 40 10 12 10 10 10 0 92
New York 40 10 20 8 5) 10 5 98
North Carolina 40 10 6 6 10 10 0 82
North Dakota 15 5) 20 0 5) 10 0 55
Ohio 40 5 20 6 5 10 0 86
Oklahoma 40 10 20 3 10 10 0 93
Oregon 20 10 20 10 10 10 3 83
Pennsylvania 40 10 12 0 10 10 0 82
Rhode Island 40 10 6 8 10 10 0 84
South Carolina 40 10 6 0 10 10 0 76
South Dakota 40 10 0 0 5 10 0 65
Tennessee 40 10 20 8 5 4 0 87
Texas 40 5 20 9 5 6 0 85
Utah 40 10 6 9 5 6 1 7
Vermont 40 10 20 0 10 10 0 90
Virginia 40 10 6 10 5 6 0 7
Washington 15 5 20 6 5 10 0 61
West Virginia 40 5 20 8 10 10 0 93
Wisconsin 30 5 20 6 5 10 0 76
Wyoming 40 10 6 8 10 4 5 83

GRADE DISTRIBUTION

Grade States

A Connecticut (A+), lowa, Louisiana, Maryland, Massachusetts (A+), Mississippi, New Mexico, New York, Oklaho
Vermont, West Virginia

B California, Kansas, New Jersey, North Carolina, Ohio, Oregon, PennsylvanislaRtip@ennessee, Texas, Wyoming

C Alabama, Alaska, Arkansas, Colorado, District of Columbia, Michigan, Minnesota, Montana, Nebraska, Nevada
Carolina, Utah, Virginia, Wisconsin

D Arizona, Georgia, lllinois, Kentucky, Missouri, New HampSbingh Dakota, Washington

F Delaware, Florida, Hawaii, Idaho, Indiana, Maine, North Dakota
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1. Does state law mandate that
attorneys be appointed for
children in dependency
proceedings?

Alabama

Score 73

Points: 40 out of 40

ol n all dependency and terminati on
shall appoint a guar gR21®804(@}d | i tem
OGuardian ad litem. A |Iicensed att.

best interests of an individual without being bound by the expressed wishes ¢
i ndi vidual5s02({OALA Al2

2. When an attorney is
appointedfor a child in
dependency proceedings, does
state law define the duration of
the appointment?

Points: 5 out of 10

ad | i
courto

s of the
by the

guardi an

115:80460)(4))| e

Basis for deduction: Alabama law requires the attorney GAL to attend and pa

scC (.

e
he

in all juvenile court proceedings,
participation on appeal.
3. When an attorney is Points: 0 out of 20
appointed for a child in
dependency proceedings, doesf The guardian ad |item is appointed
state law require the attorney to} without beinb ound by the expressed wlbshes

advocate for the expressed
wishes of the child in a client
directed manner?

102(10)).

Basis for deduction: Alabama law does not provideditiected counsel to childre

4. To what extent are
specialized education and/or
training requirements for the

¢ hi kodr®e required by statq
law? Is such education and/or
training required to include
multidisciplinary elements?

Points: 8 out of 10

oBefore being appointed by the juve
juvenile dependency or terminatioparfental rights cases shall receive training
appropriate t o0-183304j)).r rol eo (ALA Al:

Basis for deduction: Although requiring attorney GALSs to receive training appr
to their role, Alabama law does not expressly require that this training be
multidisciplinary in scope.
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5. Does state law expressly give] Points: 10 out of 10
the child the legal status of a

party with all rights appurtenant T ;

thereto? If not, does state law The child is a party to the proceedings (ALABBD4(a), ALA § 125308(c)).
er:<pr.eshsly gflve the C,?”d some off The child has a right, as a party, to written notice of the hearings and hearings
the rights of a party merits of the petition (Rule 13(C), Ala.R.Juv.P.)

The child has a right, as atpato appeal a case (Ala.Code 197515621)

If the juvenile court finds that it is in the best interests of the child under the
jurisdiction of the juvenile court, the child may be temporarily excluded from thi
hearings, except while allegatiortebhquency or in need of supervision are bein
heard (Ala.Code §-15-129)

6. Do the Rules of Professional § Points: 10 out of 10
Conduct (or th

equivalent thereto)pertainingto f o When a clientés ability to make ad
liability and confidentiality representation is impaired, whether because of minority, mental disability or fo
apply to attorneys representing I other reason, the lawyer shall, as far sen@aly possible, maintain a normal elien
children in dependency |l awyer relationship with the client

proceedings?

Extra Credit: Does state law Points: 0 extra credifpoints

address caseload standards for

childrends couf Alabamalaw does not address caseload standards for attorneys representing
dependency proceedings? dependency proceedings.

SDEBAR NOEE

| Although Alabama law does not specifically address caseloads for attofney
GALs in dependency proceedings, Alabama statutes do recognize the
relationship between reasonably sized caseloads and the protection of
individual rights in dependency proceediAg#é § 1215106 deals
specifically with the caseloads of hearing officers and authorizes the
appointment of one or more referee positions based on the juvenile andl chi
support caseload in a specific circuit. We commend Alabarmeefaygnition
of theimportance of caseload standards and urge Alabama to extend cgsel
standards to attorneys representing children in dependency proceedings.

I  Alabama passed a 2008 amendment (Acts 2008;2¥7.)@ghich revised ard
reorganized major portions of the Alabalvenile Justice Act to, among
other things, clarify and make more stringent the requirement that every chi
in dependency proceedings be provided an attorney. Additionally, the POO¢
amendment codified into law training standards for attorney GAldafd&a
had previously been adopted by the Court Improvement Program). Dug to
Al abamads efforts in this regard,
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1. Does state law mandate that
attorneys be appointed for
children in dependency
proceedings?

Alaska

Score 71

Points: 15 out of 40

oOWhenever in the course of proceed
court that the welfare of a child will be promtbiethe appointment of an attorney
to represent the child, the court |
court shall appoint counsel of or a
of justice require the appointment of an attomeyt e pr esent t he
interestsd (AK CINA Rule 12(b) (3))

Basis for deduction: Alaska law provides that appointment of an attorney for ¢
in dependency proceedings is discretionary, not mandatory.

2. When an attorney is
appointed for achild in
dependency proceedings, does
state law define the duration of
the appointment?

Points: 10 out of 10

OA child or the chil dds. .attorney
or order, or the stay, modification, setting asidecation, or enlargement of a

judgment or order issued by the col
0The court shall inform the partie:
their respective rights to be represented by counselasat ages of t

(AK CINA Rule 12(a))

3. When an attorney is
appointed for a child in
dependency proceedings, does
state law require the attorney to
advocate for the expressed
wishes of the child in a client
directed manner?

Points: 20 outof 20

Alaska law differentiates between the appointment of an attorney to represen
preferences and expressed interests of the child and the appointment of a G/

represent the childds best interes:
Adm ni strative Rule 12 o0for a child
justice require the appointment of
interestsdé6 (AK CINA Rule 12(b) (3))

4. To what extent are
specialized education and/or
training requirements for the
childds counse
law? Is such education and/or
training required to include
multidisciplinary elements?

Points: 6 out of 10

O0A GAL should possess knowl edge, vesi
the GAL to conduct an independent, thorough, and impartial investigation, anc
advocate effectively for the best i
OWithin seven days of the court's ¢
of appearance indicating whether or not the GAL is an attorney and certifying
GAL has completed guardian ad litem training through OPA [the Office of Puk
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Advocacy] 6 (AK .CINA Rule 11(a)(3))

Basis for deduction: While Alatkarequirs GALs tohave specialized education
and/or trainingjt neither encourages nor requires attorneys appointed to repre
children in dependency proceedings to have specialized education and/or trai

5. Does state law expressly give] Points: 10 out of 10
the child the legal status of a

party with all rights appurtenantl s s part y8 means t h e2()pwho dpgkars to have al(rights C
thereto? If not, does state law I appurtenant thereto. Although there are circumstances when a child may be e

expressly give the child someoff t v o ;4 hearing, those circumstances
the rights of a party? to understand or p&rCioiApRueei B8(bhg
woul d be detrimental to the childé
testi mony would psychologically har

6. Do the Rules of Professional § Points: 10 out of 10
Conduct (or th

equivalent thereto)pertainingto f o When a cl i ent 6s aisiddred tegisionsoin conadcton vetld
liability and confidentiality representation is impaired, whether because of minority, mental disability or fo
apply to attorneys representing [ other reason, the lawyer shall, as far as reasonably possible, maintain a norm:
children in dependency | awyer rel ati o AlaskaiRpProf Cdnducttl. e c | i ent

proceedings?

Extra Credit: Does state law Points: 0 extra credit points

address caseload standards for

childrends couf Alaskalaw does not address caseload standards for attorneys representimg ct
dependency proceedings? dependency proceedings.

SDEBAR NOTES

I In Alaska, GALs are trained via an extensive specialized training program provided by the Office of Public Advocdcy t
inform children during their first meeting that they may have the right to appointment of counsel and that the appojntm
of counsel caaccur at any time during the proceedings. GALSs are also trained to request the appointment of an aftorr
if a child expressesiamt er est di f fseasidon on atubsantive idswe suGhfak [@lacement. We encourage
Alaska to also adopt lavesjuiring specialized training for the attorney representing children in dependency court.

I In Alaska, GALs do not routinely request attorney appointments for children under the age of nine. We encourage Al:
advocates to study the child developnitendiure which shows that children begin to be able to participate in-decisiof
making processeasrlier.

A NATIONAL REPORTCARD ON LEGAL REPRESENTATION FORABUSED& NEGLECTED CHILDREN 27



1. Does state law mandate that
attorneys be appointed for
children in dependency
proceedings?

Arizona

Score 63

Points: 15 out of 40

oln all juvenile court proceedings
allegation that the juvenile is abused or neglecteduthshall appoint a guardian
ad |item to protect the juvenil eds
court appoi nt e dRSsgB22t().a l advocateod

Basis for deduction: Under Arizona law, the appointment of an attorneysentef
a child in dependency proceedings is discretionary, not mandatory. Although
court is required to appoint a GAL, the GAL does not have to be an attorney.

2. When an attorney is
appointed for a child in
dependency proceedings, does
state law deine the duration of
the appointment?

Points: 10 out of 10

0The judge of the juvenile court sl
appealing a final orde23%fD}he |joawil
law, the presiding judgetbé juvenile court shall appoint an attorney for a party
an appeal from a final order of the juvenile court. Unless the presiding judge ¢
juvenile court finds on motion or on its own initiative that a party who had app
counsel before the juie court is currently able to employ counsel, that party r
continue with appointed counsel on appeal without further authorization, subj
substitution of new appointed counsel in the discretion of the presiding judge
juvenil e RJowR Rulé 108)Ar i z .

3. When an attorney is
appointed for a child in
dependency proceedings, does
state law require the attorney to
advocate for the expressed
wishes of the child in a client
directed manner?

Points: 20 out of 20

When an attorneyipg oi nt ed, the first obliga
(Arizona Ethics Opinion # 86 3 ) . An attorney Osha
maintain a normal cliehta wy er r el ati onshipo6 withkh

adequately considemdgtisions in connection with the representation is diminis|
due to minority (Az Ethics Rule 1.14(a)).

4. To what extent are
specialized education and/or
training requirements for the
chil dés counse
law? Is such education and/or
training required to include
multidisciplinary elements?

Points: 3 out of 10

TheArizona Supreme Court, Administrative Office of the Courts has publishec
Statewide Standards and Training Guidelines for Attorneys in Dependency C:
which states Oattorneys must be far
Attorneys have an obligatito stay abreast of changes and developments in rel
Federal and State laws, state regulations, and relevant court decisions. They
also receive training on child development, substance abuse, behavioral healt
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other common issuesinclugin af f ect s of <chil d abus
Statewide Standards and Training Guidelines for Attorneys in Dependency C:
adopted December, 2000.)

Basi s f orThedpessiding juveniencourt fudge in each county may moc
[the above] standais f or good caused6 (Arizona
Guidelines for Attorneys in Dependency Cases, adopted Decembeil, IAG)0)
specialized education and/or traini
counsel as the standards atenmandatory unless incorporated into county contre
or required by specific court.

5. Does state law expressly give
the child the legal status of a
party with all rights appurtenant
thereto? If not, does state law
expressly give the child some of
the rights of a party?

Points: 5 out of 10

OReference to a party to t hRulexaZ(tA)o)n
aggrieved party in any juvenile court proceeding under this title may appeal frc
order of the juvenile cou-R3A).o t he

Basis for deduction: Although it recognizes a child to be a partyaAaizaloes not
guarantee children the right to be
child, through the child6s guardian
to be present at and to be heard in any proceeding igwt#giendency or
termination of p ab2xA), emphasisadded)t sdé6 ( A.

6. Do the Rules of Professional
Conduct (or th
equivalent thereto)pertaining to
liability or and confidentiality
apply to attorneys representing
children in dependency
proceedings?

Points: 10 out of 10

OWhen a client[8]s capacity to make
the representation is diminished, whether because of minority, mental impairm
for some other reason, the lawyell, shsifar as reasonably possible, maintain a n
clientit awyer relationship with the cli:

Extra Credit: Does state law
address caseload standards for
childrends <cou
dependency proceedings?

Points: Oextra credit points

Arizona law does not address caseload standards for attorneys representing c
dependency proceedings.
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SDEBAR NOTES

| Under Arizona law, the appointment of an attorney for children in dependency proceedings is
di scretionary, and as such Arizona merits on
Report Card, Arizona was inadvertently awarded 40 points for Criteria #1, which is only appropriate
where the appointment of an attorney for childrelependency proceedings is mandatory. First Star
and CAIl regret the error in the 2007 Report Card.

I In Arizona,tiis typical for a child to always have an attorney appointed. For example, in Maricopa
County (where Phoenix is located), the initial mppent is always a GAL but the GAL is an attorney.
We encourage Arizona to adopt laws which comport to their practice of regularly appointing attorne
represent children in dependency proceedings.

I A modification to the Rules of Procedures for thenilevCourt Rule 41 is currently pending Court

consideration. This rule would not only enc
unless good cause is shown. If the Rule is accepted as currently drafted, the new versiomilbf Rule
read, oOat every substantive dependency hear:i

and Review Hearing and the Permanency Hearings, the child who is the subject of a dependency
proceeding shall be present. Upon motion of the ttieldpurt may enter a written order excusing a
child from each hearing, for good cause shown. The Court shall determine whether counsel for the
had meaningful contact with the client prior to each substantive hearing. Additionally, on July 13, 2(
Arizona Governor Jan Brewer signed SB1209, which goes into effect on Sept2tti®easd
establishes bill of rights for children in f
and speaking to the judge. Based on this chahtfeeanodification tthe Rules of Procedure for the
Juvenile Court Rule 41 currently being considered, Arizona would receive five additional points for
Criterion # 5 however we encourage Arizona to additionally amend AR @3which gives a child
the right to be present at a headnltythroughhis/herguardian ad literand ARS §-847 which

indicates that only a child 12 or older shall receive notice of the review hearings and the right to parn
in the hearings.

I Arizona Ethics Opiniongidress the ethical problems that result when prosecutors and public defend
have caseloads too high to enable them to provide adequate representation. The same is true with
to attorneys representing children in dependency proceedings, atat Bingt GAl encourage Arizona
to adopt maximum caseload standards for attorneys engaged in this specific practice. While Arizon
statutes and court rules do not mandate trai
ensure attorneygho represent all parties in dependency cases participate in various training opporty
throughout the year. In fact in 2000, the Statewide Court Improvement Advisory Workgroup, a
multidisciplinary workgroup, developed attorney standards and atémivey curriculum based on
these standards. At its December 2000 meeting, the Arizona Judicial Council (AJC), which was cre
assist the Supreme Court and the Chief Justice in the development and implementation of policies
procedures for theministration of all courts, uniformity in court operations and the coordination of
court services that improve the administration of justice in the state of Arizona, moved and passed
accept the attorney standards and authorized the developmetibofiey taaining curriculum based on
these standards. This training is offered regionally to each county throughout the state each year.
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