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Second Edition: A Childõs Right to Counsel 
A National Report Card on Legal Representation for Abused & Neglected Children 

 
FOREWORD 

 
 According to the Child Welfare Information Gateway,1 over 300,000 American children entered 
foster care in the last fully reported year of 2006.   Of the 289,000 children who exited from the system that 
year, only about half were reunified with their parents.  The parents of 79,000 children were found to be 
òunfitó by clear and convincing evidence and had their parental rights terminated.  Only 51,000 children were 
adopted.  The remainder of these children stay in the foster care system, now numbering over 500,000 
nationwideñmost living in state-provided care or with relatives.  
 
 The fate of children who may enter and leave the child welfare systemñespecially those who stayñ
is determined by dependency courts in all fifty states.  Shortly after a child is removed from his/her home, the 
dependency court holds a òjurisdictionaló hearing and the state commonly assumes the legal role of parent.   
Dependency courts are unusual, and are often closed off from public view and scrutinyñallegedly to protect 
the children involved.  Many child advocates argue that this concealment is more about protecting agencies 
from democratic accountability, and in fact hides systemic flaws from public scrutiny.  But we need to be 
clear about who the parents of all of these children areñthe court functions formally and legally as the 
parent.  This is not a typical court performing a passive role as arbiter between contending litigants over 
money or a criminal offense.  This entity has the affirmative duty to determine the fate and then manage the 
custody and care of another human being.  Because we live in a civil democracy, it makes us all their 
parentsñjointly and severally.  How we treat these children tells us a lot about our actual òfamily values.ó   
 
 Who are these children?  The median age is ten.2  Many children that age and even younger have 
sufficient maturity to warrant our attention and assistance regarding their thoughts and preferences.  They 
come in all racial groupings, with whites the largest group, but with statistical over-representation of 
minorities.  They have been emotionally, physically, and/or sexually abused or neglected. Often, they have 
been forgotten.  But as many attorneys know, you will not find clients more thoughtful or generous than 
these.  They are often extremely concerned about everyone else around themñtheir parents, their siblings, 
their friends, even their attorneyñmuch more than about themselves.    
 
 So why this report?   Because we do not do well by these kids.  Abused and neglected children often 
languish in foster care indefinitely, lose touch with their families and siblings, and may never find a permanent 
home.  Those that are never adopted often end up abandoned by the state at 18 and end up under-educated, 
unemployed, impoverished, and homeless.3 
 
 In the court drama that determines the futures of these children, the other parties have counsel.  The 
Supreme Court has held that if counsel can make a difference in outcome, parents get counselñpublicly 
financed if necessary.  After all, terminating parental rights is a major interference in the fundamental right to 
raise oneõs children and commands a high level of due process.   Hence, virtually every parent gets counsel to 
whom the full panoply of the American Bar Associationõs Rules of Professional Conduct applies.  The state 
gets counsel to support the agencyõs position regarding the childõs removal and subsequent placements.  
Meanwhile, the childñwhose rights to his or her parents and family unit and home and future are all being 
determinedñhas no recognized constitutional right to counsel in these proceedings.  Abused and neglected 
children typically begin their journey with the child welfare system by leaving everything familiar to them. 
They leave their homes, their families, their neighborhoods, and their schools to find themselves in a system 

                                                 
1 Statistics from Child Welfare Information Gateway, Foster Care Statistics (Feb. 2009). 
2 Id. 
3 The Fostering Connections to Success and Increasing Adoptions Act of 2008 (P.L. 110-351) gives states the option of extending 
foster care until age 21.  First Star and the Childrenõs Advocacy Institute commend states that have already implemented this option.   
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of changing faces, social workers, and courts who commonly serve as the parent of tens of thousands of 
children like them at a time.  These children have rather a remarkable interest in these proceedings, which not 
only determine whether they will see their parents and siblings again, but where they will live, with whom, and 
under what conditions.  Even in the criminal justice system, no court has the kind of detailed and continuing 
power that dependency courts have over abused and neglected children in state custody.  
 
 Maltreated children have substantial additional reasons to have counsel beyond the rationale 
applicable to their parents or the government.  If there is one party in these proceedings warranting highest 
consideration for counsel, it is the child.  He or she is not a reward or an object or chattel, but a person who 
the state may exert control over in the most profound way.  The point of view of the social worker may or 
may not represent what the child wants.  The views of the parents may or may not frame the entire issue, and 
will certainly not pertain to the childõs fate if their rights are terminated. 
 
 One court has opined that these children have a constitutional right to counsel in juvenile 
dependency court, as they have long been afforded in delinquency proceedings.4  Regrettably, that holding is 
honored in the breach for much of the nation.  The purpose of this report is to outline the status of these 
children in terms of this seminal legal right, and in relation to a basic model of such representation.   This 
model is straightforward.  Currently, the American Bar Association is working toward a widely supported 
Model Act on dependency court child representation.  The U.S. Department of Health and Human Services 
has recently awarded a major federal grant to study child representation, which will hopefully provide 
additional data about practices, costs and benefits. This data should pave the way for future national and state 
reform. 
 
 The survey we present here measures how each state performs in providing effective legal 
representation to maltreated children within the framework of its state law.  Our survey reflects the òlaw on 
the booksó but does not purport to measure policy and practices, which may allow for more responsible 
representation, or may avoid what applicable law requires.  By looking at the stated law and adopted statewide 
rules, we choose a variable that is measurable between states, and one of particular import.  While policies 
may be changed on a whim, practices encoded in statute and regulation are predictable, enforceable, and long-
lived.  We therefore urge the many jurisdictions that have commendable practices to encourage the 
codification of these in their state statutes. 
 

While this report  focuses on dependency proceedings, our hope is that reform will not stop there, 
but will instead extend to all legal proceedings in which an abused or neglected childõs future is being 
determined.  Children in other court proceedings such as custody, immigration, and education cases where 
allegations of abuse and neglect must be weighed in the courtõs decision also need effective counsel to protect 
their rights and make sure their voice is heard. 
 

The grading criteria have been refined in consultation with national experts.  They are presented in 
detail and as applied to each state for the reader to consider in evaluating the grades earned.  Our hope is for 
states to closely examine their right to counsel laws to determine whether childrenõs voices are being heard in 
these critical court proceedings, and how the process may be improved to facilitate fully informed and fair 
decisions.  The stakes are high.   
 
Robert Fellmeth     Peter Samuelson 
Price Professor of Public Interest Law    Founder and President 
University of San Diego School of Law    First Star 
Executive Director, Childrenõs Advocacy Institute  Washington, D.C. 

                                                 
4  In re Kenny A. (N.D. Ga. 2005) 356 F. Supp. 2d 1353. 
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EXECUTIVE SUMMARY  
 
Introduction  
 

Abused and neglected children are among the most vulnerable citizens in our country.  Indeed, these 
children have been betrayed and mistreated by the very people entrusted to care for and nurture themñtheir 
own parents.  Many of these children suffer in silence until their plight is discovered and they are brought 
under the jurisdiction of a court.   
 

When an abused or neglected childõs case enters the courts, he or she enters a legal system that is 
confusing, intimidating, and overwhelming, even to many adults. The legal rights and processes that will 
determine his or her future are complex.  It is unreasonable to expect any child to have the skills or 
knowledge to advocate on their own behalf in these circumstances.  Even the most intelligent, informed, and 
assertive teenager capable of advocating for him or herself cannot subpoena or cross-examine witnesses, 
conduct discovery, or file motions or appeals without legal assistance.  
 

The stakes in these cases are high for those involved, but especially for the child. He or she may be 
suddenly removed from everything that is familiar including home, family, school, friends, and community. 
He or she may be separated from siblingsñin some cases, permanently. And yet, in many states across the 
U.S., this child goes through these momentous legal proceedings without an attorney appointed to represent 
his or her position and personal objectives to the judge.  
 

It is the position of First Star and the Childrenõs Advocacy Institute (CAI) that abused and neglected 
children have basic rights that must be respected. They know best what has occurred in their home, they have 
opinions about what should happen to themñthey have a voice to be heard.  Accordingly, we believe that all 
maltreated children have the right to competent, well-trained, client-directed attorneys with reasonable 
caseloads representing them throughout the court proceedings that will significantly impact their lives and 
futures. 
 
History and Context of the Report Card 
 

In April 2007, First Star published the First Edition of A Childõs Right to CounselñA National Report 
Card on Legal Representation for Children, reviewing and analyzing the laws of all 50 states and the District of 
Columbia with regard to their provision of attorneys to abused and neglected children in dependency cases.  
The report was received with critical acclaim in the media, and quickly became a standard reference tool used 
by legislators and advocates nationwide.  Much has changed since the Report Cardõs First Edition was 
published.  Many states have reviewed their laws and proposed or passed new laws that ensure better legal 
protections for abused and neglected children.  Other states have brought court cases that highlight the 
importance of right to counsel for maltreated children and the harm caused to children and families when 
children are not well represented. Federal legislation to enshrine a nationally mandated right to counsel in 
these cases has been proposed and widely endorsed.  The American Bar Association will consider a Model 
Act establishing a new national standard for attorneys representing children in abuse and neglect cases.  
 

The tide is turning in the movement for a childõs right to counsel. Traditionally, children were viewed 
more or less as chattel and it was assumed that the legal interests of an abused and neglected child would be 
represented either by the parent or by the state. Thankfully, many jurisdictions understand that too often, this 
is not the case and have begun to move towards recognizing that childrenõs voices and opinions are necessary 
and valuable in the court proceedings that determine their best interests and ultimate futures.   
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It has been over forty years since In re Gault5 affirmed a childõs constitutional right to counsel in 
criminal cases, recognizing that the risk of being placed into state custody (jail) jeopardizes a fundamental 
right that requires the assistance of client-directed counsel.  Dependency proceedings also involve the very 
real prospect of the child being placed into state custody (foster care). Child advocates around the country 
agree that the rights recognized in Gault can and should extend beyond juvenile delinquency cases to include 
juvenile dependency proceedings. 
 

Research on the benefits of providing counsel to children in these proceedings is scarce.  The most 
widely referenced recent study was published in 2008 by the Chapin Hall Center for Children6 based on a 
study in Palm Beach County, Florida. In this report, it was shown that children with effective counsel in 
dependency cases were moved to permanency at about twice the rate of unrepresented children.7 Certainly 
this indicates that attorney representation benefited these children, and saved the state money by abbreviating 
the court case and the foster care stay. 
 

Available data indicates that providing client-directed counsel to maltreated children is not only a 
legal and moral imperative, but that it is also economically prudent.  If good legal representation results in 
resolving cases with children attaining permanency more quickly, the net result will be to reduce the amount 
of money that states spend on court costs and on foster care. 

The U.S Department of Health and Human Servicesõ Administration on Children, Youth, and 
Families recently awarded a five-year, five million dollar grant to the University of Michigan Law Schoolõs 
Child Advocacy Clinic to establish a National Quality Improvement Center (QIC) to generate and 
disseminate knowledge on the representation of children and youth in the child welfare system. 8  The QIC 
will work to improve the quality and quantity of competent representation for children and youth in child 
welfare cases so that States and Tribes achieve the best safety, permanency and well-being outcomes for these 
children and youth. The research conducted by this Center and the information disseminated through it will 
greatly add to the available data in this field. 

 
Summary of Report Card Criteria 
 

The grading criteria and methodology have changed significantly between the first edition of the Report 
Card in 2007 and this one.  Many of the changes are the result of constructive feedback following the First 
Edition of the Report Card. Others were made in order to better reflect the unique statutory language and the 
vast distinctions in law across the country. An òextra creditó section was added to recognize the importance 
of caseload limits and to place states on alert that this will be graded in our next report. Our criteria are as 
follows: 

 
1. Does state law mandate that attorneys be appointed for children in dependency proceedings? 

(Maximum Points: 40) 
2. When an attorney is appointed for a child in a dependency proceedings, does state law define the 

duration of the appointment? (Maximum Points: 10) 
3. When an attorney is appointed for a child in dependency proceedings, does state law require the 

attorney to advocate for the expressed wishes of the child in a client-directed manner? (Maximum 
Points: 20) 

                                                 
5 In re Gault (1967) 387 U.S. 1, 36ð37 [87 S.Ct. 1428, 18 L.Ed.2d 527]. 
6 A.E. Zinn & J. Slowriver, Expediting Permanency: Legal Representation for Foster Children in Palm Beach County (2008), available 
at http://www.chapinhall.org/article_abstract.aspx?ar=1467. 
7 Id. at 14. 
8 See http://www.acf.hhs.gov/grants/open/HHS-2009-ACF-ACYF-CO-0077.html. 

http://www.chapinhall.org/article_abstract.aspx?ar=1467
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4. To what extent are specialized education and/or training requirements for the childõs counsel 
required by state law? Is such education and/or training required to include multidisciplinary 
elements? (Maximum Points: 10) 

5. Does state law expressly give the child the legal status of a party with all rights appurtenant thereto? 
If not, does state law expressly give the child some of the rights of a party? (Maximum Points: 10) 

6. Do the Rules of Professional Conduct (or the stateõs equivalent thereto) regarding immunity from 
liability and confidentiality apply to attorneys representing children in dependency proceedings? 
(Maximum Points: 10) 

Extra Credit: Does state law address caseload standards for childrenõs counsel in dependency 
proceedings? (Maximum Extra Credit Points: 5) 

 
Summary of Report Card Findings 
 

The Second Edition of A Childõs Right to Counsel demonstrates that many states have made laudable 
progress in their laws pertaining to the right to counsel for abused and neglected children in the last few years.  
Some states have excellent new laws on the books, and First Star and CAI commend the hard work of all the 
policymakers and advocates who led these reform efforts.  Some states made great strides in moving new 
laws forward in this arena, but were faced with overburdened legislatures and a dismal financial climate that 
temporarily thwarted their efforts. We encourage them to continue their fight and hope that this report assists 
them in their advocacy. 
 

We found that some states had excellent practices in providing counsel, but their practices were not 
codified in state law.  First Star and CAI firmly believe that the only way to ensure consistent, enforceable, 
and accountable legal representation for abused and neglected children is to enact state law to that effect.  We 
encourage states to incorporate their good work and established practice into law.   
 

Unfortunately, we also found several examples of the oppositeñstates with strong right to counsel 
laws that are not followed in practice.  We urge stakeholders in those states to use all advocacy and legal 
remedies available to enforce the law and ensure that abused and neglected children receive the representation 
to which they are legally entitled.  

 
Statistical Highlights of the Second Edition 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

  

ü 11  States earned an A or A+ 

ü 11 States earned a B 

ü 14 States earned a C 

ü 8  States earned a D 

ü 7  States earned an F 

 

V 63% of states mandate the appointment of an attorney for the child 

V 51% of states mandate that the childõs attorney, when appointed, serve in a client-directed capacity 

for the child  

V 33% of states adopted new legislation in this arena since the First Edition of A Childõs Right to 

Counsel in 2007 
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The following 17 states (representing 33% of the jurisdictions studied)  
improved their state laws governing a childõs right to counsel in dependency  

proceedings since the First Edition of A Childõs Right to Counsel: 
 
Alabama                                          
Arkansas                                         
California                                        
Connecticut                                    
Iowa                                               
Louisiana                                        
Massachusetts                                 
New Hampshire                              
New York 
 

 
 
First Star and the Childrenõs Advocacy Institute applaud the two states that scored 100 or above, 

meriting a grade of A+: Massachusetts and Connecticut.  May their laws in this arena serve as a beacon to 
their neighbors and states around the country looking for examples to follow.   

 
Over 40% of the 51 jurisdictions surveyed earned a grade of A or B. We are proud to be able to 

award such high grades to states who recognize the importance of this issue and have taken the necessary 
steps to provide their maltreated children with effective legal representation. 
 

Approximately 30% of the 51 jurisdictions surveyed scored a D or an F.  These states have a long 
way to go toward enacting laws that ensure children of the right to appropriate legal representation in 
dependency proceedings.  
 
Conclusion  
 

First Star and the Childrenõs Advocacy Institute urge that federal and state law require all abused and 
neglected children to receive quality client-directed representation in dependency proceedings and eventually 
in all court proceedings in which they have important legal interests at stake. Tremendous progress has been 
made in the last few years in the fight to achieve this vision. It is our aim to build on that momentum and 
show all states and the federal government that it is possible and advantageous for all to adopt laws that 
protect abused and neglected children, give them a voice, and give them a greater chance to emerge from a 
very traumatic experience whole and strong.    
 

We hope this report will serve as a useful tool in increasing public awareness of this issue and give 
advocates and policymakers information that can be used to advance state and federal legislative reform.  It 
should serve as a rallying cry for advocates and lawmakers in poorly performing states, and as a source of 
pride for states that have enacted strong laws in this arena.  
 

The suffering of abused and neglected children does not vary depending on what state they call 
home.  Their ability to have their voice rightfully heard and considered as their futures are determined should 
also not depend on something so arbitrary as the two letter abbreviation at the end of their address.  
 

Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
Vermont 
Wyoming 
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A CHILD õS RIGHT TO COUNSEL :  
ISSUES ON THE LANDSCAPE 

 
Since the release of our First Edition of A Childõs Right to Counsel, the topic of right to counsel for 

children has been a hot topic for state and national advocacy groups, legislators, attorneys, and policy groups.  
It has been addressed repeatedly in the media, with the publication of hundreds of newspaper articles 
discussing the first Report Card, and various radio interviews and related public discussions taking place.  
Since that time, this issue has gained increasing attention and momentum, and advocacy groups from 
Washington, D.C. to California have been leading the fight for a childõs right to counsel on many different 
fronts.  The following is a brief summary of some of the exciting work being done to ensure that every 
abused and neglected child in America has the right to a client-directed attorney. 
 
CAPTA 
 

Until 1974, when Congress passed the Child Abuse Prevention and Treatment Act9 (CAPTA), 
children in dependency proceedings did not have any rights to legal representation.  This was the first time 
that the issue was addressed in federal legislation.  As a reaction to widespread attention to child abuse issues, 
CAPTA in its original form required states to provide representation in the form of a Guardian ad Litem 
(GAL) for all abused and neglected children who were subject to court proceedings.  Unfortunately, there 
were no guidelines set out as to the qualifications, training, or responsibilities of the GAL.  In 1996, Congress 
reauthorized CAPTA and amended its language to state that a lawyer may be appointed as a GAL and that the 
GALõs role is to obtain a clear understanding of the childõs situation and needs and advocate for the best 
interests of the child.  After the 1996 amendment, many courts were appointing individuals as GALs or 
attorneys for the child without ensuring that the individuals had undergone adequate training.10  In 2003, 
Congress addressed this problem by amending CAPTA to its current form.  According to the Administration 
for Children and Families, the purpose of the 2003 amendments was òto ensure higher quality representation 
and to bar appointment of untrained or poorly trained court-appointed representatives for children.ó11  The 
representative currently required by CAPTA does not necessarily need to be an attorney, and is not required 
to advocate for the wishes of the child involved.  Specifically, the current relevant CAPTA provision requires: 
 

that in every case involving an abused or neglected child which results in a judicial proceeding, a guardian ad 
litem, who has received training appropriate to the role, and who may be an attorney or a court appointed 
special advocate who has received training appropriate to that role (or both), shall be appointed to represent 
the child in such proceedingsñ  
 
(I) to obtain first-hand, a clear understanding of the situation and needs of the child; and  
(II) to make recommendations to the court concerning the best interests of the childé.12 

 
CAPTA is currently pending reauthorization in Congress.  First Star and the Childrenõs Advocacy 

Institute have worked with advocacy groups around the country to submit a proposed amendment to 
CAPTA, endorsed by the National Child Abuse Coalition, that would require that the childõs representative 
be an attorney who advocates for the child in a client-directed manner.    
 
  

                                                 
9 Child Abuse Prevention and Treatment Act, Pub. L. No. 93-247 (42 U.S.C. 5101 et seq; 42 U.S.C. 5116 et seq.). 
10  See LaShanda Taylor, A Lawyer for Every Child: Client Directed Representation in Dependency Cases, Fam. Ct. Rev., Vol. 47 No. 4, 605, 610 
(Oct. 2009). 
11 Id. 
12 42 U.S.C. § 5106a(b)(2)(A)(xiii). 
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ABA Model Act  
 

Following publication of the First Edition of the Report Card, First Star was asked repeatedly by 
states what a good Right to Counsel statute should look like. As a result, First Star, in consultation with its 
Policy Advisory Council, drafted a Model Law for the Representation of Children in Dependency Court. In 
2008, the American Bar Associationõs Section of Litigationõs Childrenõs Rights Litigation Committee 
approached First Star to ask if it could use the Model Law as the basis to establish a new national standard of 
practice in this arena. The resulting ABA Model Act Governing the Representation of Children in 
Dependency Proceedings has been drafted and honed by advocates nationwide and is being reviewed for 
possible ABA adoption.  It is included in its entirety in Appendix A to this Report Card. 
 

If the Proposed ABA Model Act were judged based on the grading criteria contained in this Report 
Card, it would earn score of 100 (98 points for Criteria #1ð6 and 2 extra credit points), as set forth in 
Appendix B.13  A jurisdiction that adopts and implements the language and requirements of the Proposed 
ABA Model Act would do a nearly perfect job of requiring quality legal representation for abused and 
neglected children.  
 
Defining Litigation  
 

Prior to 1967 children in delinquency court proceedings had no right to representation. In In re Gault, 
the U.S. Supreme Court held that children have the due process right to an attorney in delinquency 
proceedings.14  While Gault was a landmark case, children in dependency proceedings were still without a legal 
right to counsel.  Fortunately, after CAPTA was enacted and as attention and awareness about a childõs right 
to counsel spread, some courts found that children in dependency proceedings have a similar due process 
right to legal counsel.  In June 2002, the national child advocacy group Childrenõs Rights filed In re Kenny A., a 
class action in Georgia alleging, inter alia, that children in Georgiaõs foster care system were denied adequate 
legal representation in the Juvenile Courts due to the high caseloads of the attorneys assigned to represent 
them.  In February 2005, in a landmark ruling, the U.S. District Court for the Northern District of Georgia 
found that abused and neglected children not only have a constitutional right to an attorney, but also to 
adequate legal representation, at every major stage of their life in state custody.15  Specifically, the court found 
that òchildren have fundamental liberty interests at stake in deprivation and [termination of parental rights] 
proceedings.ó16   Furthermore, òa childõs liberty interests continue to be at stake even after the child is placed 
in state custody,ó at which point òa ôspecial relationshipõ is created that gives rise to rights to reasonably safe 
living conditions and services necessary to ensure protection from physical, psychological, and emotional 
harm.ó17  In light of this ruling, two Georgia counties (Fulton and DeKalb) entered into settlement 
agreements that guaranteed every child the right to effective legal representation throughout their 
involvement with the child welfare system.  Since then, DeKalb Countyõs Child Advocate Attorneys each 
carry caseloads of no more than 90 children per attorney.  First Star and CAI believe that this Georgia ruling 
should be held out as an example to be emulated in recognizing a childõs right to counsel in dependency 
proceedings as a constitutional right. 
 

Building on this key ruling, in July 2009, the Childrenõs Advocacy Institute filed a federal class action 
in California alleging that the constitutional and statutory rights of Sacramento Countyõs foster children are 
being violated by the excessively high caseloads of both their attorneys and the judges who are acting in loco 
parentis.  The California case is just in its infancy but shows promise to build the national campaign for a 
judicially supported right to counsel for every child under dependency court jurisdiction. 

                                                 
13 The Proposed ABA Model Act would be enhanced by explicitly mandating that the required child welfare training for attorneys be 
multidisciplinary in nature and specifically setting a maximum caseload number or range. 
14 In re Gault (1967) 387 U.S. 1, 36ð37 [87 S.Ct. 1428, 18 L.Ed.2d 527]. 
15 In re Kenny A., (N.D. Ga. 2005) 356 F. Supp. 2d 1353. 
16 Id. 
17 Id. 
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In addition to these federal cases, state courts are considering a childõs right to counsel.  The 

Colorado Supreme Court is currently considering the case of People v. Gabriesheski18 which holds that a GAL 
for a child in all dependency and neglect cases holds a normal client-lawyer relationship as far as reasonably 
possible and, thus, is precluded from divulging the childõs communications in the absence of a waiver.  The 
Supreme Courtõs decision in this matter is being closely watched by Colorado advocates because it could 
further a childõs right to be heard and represented thoughtfully in dependency proceedings.   
 

In September 2009, a Washington State Court of Appeals considered the case of In re D.R. and A.R.19  
This case presented the question of whether children are entitled to legal representation during termination of 
parental rights proceedings.   A.R. and D.R. were in foster or kinship care for nearly four years and during 
that time were never given the opportunity to present their wishes to the court. Lawyers and advocates from 
across the country asked the appellate court to retain jurisdiction over the question of whether it was a 
violation of the childrenõs constitutional rights to deny them counsel in dependency proceedings. The court 
implicitly admitted error and remanded the case in order to ensure that these children receive proper 
representation, but declined to consider the larger constitutional issue of right to counsel for other similarly 
situated children in the state. It is only a matter of time before advocates in the state have another 
opportunity to bring this issue to the courtõs attention. 
 
NACC Certification 
 

The National Association of Council for Children (NACC) offers the only accredited certification for 
attorneys representing abused and neglected children. NACC has established certification in jurisdictions 
across the country, and qualifies attorneys as Child Welfare Law Specialists (CWLSs).  As of September 2009, 
NACC Certification was available in 13 jurisdictions: California, Connecticut, District of Columbia, Georgia, 
Iowa, Michigan, New Hampshire, New Mexico, New York, North Carolina, Tennessee, Texas, and Utah.   
 

NACC is currently implementing its plan to open the Certification program in all fifty-one 
jurisdictions.  The goal of the plan is to open the Certification Program in eight to ten states each year. As of 
July 2009, there were 234 Child Welfare Law Specialists in the United States. 
 
Research and Data on Right to Counsel 
 

In 2008, the Chapin Hall Center for Children published a report entitled Expediting Permanency: Legal 
Representation for Foster Children in Palm Beach County.20  This report suggests that there is an increased initial cost 
in providing attorneys for children in dependency hearings. The report also demonstrated, however, that 
children with this level of representation achieve permanency more quickly. Expedited permanency means 
reduced court costs, less money spent on foster care, and fewer services needed for the child and family. This 
long-term savings indicates that providing abused and neglected children with effective legal representation is 
not only the right thing to do, but also might be economically advantageous for states.  
 

Additionally, the U.S Department of Health and Human Servicesõ Administration on Children, 
Youth, and Families recently awarded a five-year, five million dollar grant to the University of Michigan Law 
School Child Advocacy Clinic to establish a National Quality Improvement Center (QIC) to generate and 
disseminate knowledge on the representation of children and youth in the child welfare system. 21  The QIC 
will work to improve the quality and quantity of competent representation for children and youth in child 
welfare cases so that States and Tribes achieve the best safety, permanency and well-being outcomes for these 

                                                 
18 205 P.3d 441 (2008). 
19  In re D.R. and A.R., No. 27394-III (Wash. Ct. App. filed Sept. 2, 2009). 
20 A.E. Zinn & J. Slowriver, Expediting Permanency: Legal Representation for Foster Children in Palm Beach County (2008), 
available at http://www.chapinhall.org/article_abstract.aspx?ar=1467.  
21 See http://www.acf.hhs.gov/grants/open/HHS-2009-ACF-ACYF-CO-0077.html. 

http://www.chapinhall.org/article_abstract.aspx?ar=1467
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children and youth. The research conducted by this Center and the information disseminated through it will 
greatly add to the available data in this field. 

Caseload Standards 
 

Strong statutes ensuring client-directed representation for maltreated children are the foundation of 
effective advocacy for abused and neglected children.  Well-trained and dedicated attorneys carry out this 
advocacy. However, even the best statutes are rendered meaninglessñand the most committed attorneys 
cannot serve their given purposeñwithout caseload standards.  An attorney representing 450 children (not an 
unusual number in many jurisdictions around the country) simply cannot provide appropriate advocacy on 
behalf of his/her clients.   
 

As this Report Card acknowledges, several jurisdictions have recognized the importance of this issue 
and have implemented caseload limits that ensure that children receive the attention and quality legal 
representation that they so deserve.  Special acknowledgement goes to Arkansas, Massachusetts, New York, 
and Wyoming for their statewide caseload standards.  
 

The NACC recommends that a full-time attorney represent no more than 100 individual clients at a 
time, assuming a caseload that includes clients at various stages of cases, and recognizing that some clients 
may be part of the same sibling group.22  This is the same cap recommended by the U.S. Department of 
Health and Human Servicesõ (HHS) Children's Bureau23 and the American Bar Association.24  One hundred 
cases averages to 20 hours per case in a 2000-hour year. First Star and the Childrenõs Advocacy Institute 
endorse this caseload ceiling standard. 
 
Attorney Compensation 

Attorneys who represent abused and neglected children do not embark upon this demanding and 
draining work with any promise of great financial gain. Compensation does, however have a significant 
impact on the number and quality of attorneys who enter and remain in the field.  Rates of pay for childrenõs 
attorneys are often under $55 per hour.25  Many states distinguish between in-court and out-of-court work, 
paying attorneys around $50 for in court and $30 for out of court work.  Some counties in Wyoming pay their 
childrenõs attorneys as low as $15 per hour.  These rates are far less than attorneys engaged in other fields of 
lawñmany of whom charge from $200 to $1,000 per hour. Many attorneys simply cannot take on this 
important work due to the burden of massive educational debt and family responsibilities. Others dedicate 
several years of service to the practice and become excellent practitioners but are then compelled to move on 
to other better paying legal work.   

First Star and the Childrenõs Advocacy Institute strongly support federal and state efforts toward 
loan forgiveness for childrenõs attorneys. A substantial step forward towards this was taken when Congress 
passed the College Cost Reduction Act.26  The more bright and dedicated attorneys practicing in this field, 
and the longer they are able to stay, the better the outcomes for children.   

The NACC adopted the following U.S. Department of Health and Human Services position on this 
point: òPrimary causes of inadequate legal representation of the parties in child welfare cases are low 

                                                 
22 See National Association of Counsel for Children, NACC Recommendations for Representation of Children in Abuse and Neglect 
Cases (2001), available at http://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards_and_recommend.pdf 
23 U.S. Department of Health and Human Services, Administration for Children and Families, Administration on Children, Youth, 
and Families, Childrenõs Bureau. 
24 ABA Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect Cases, Approved by the ABA House of 
Delegates, Feb. 5. 1996, available at http://www.abanet.org/child/repstandwhole.pdf. 
25 National Association for Counsel on Children, Child Representation Hourly Compensation Rates as of June 1, 2006.    
26 Pub. L. No. 110-84, 121 Stat. 784 (2007) (to be codified in scattered sections of 20 U.S.C.). 
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compensation and excessive caseloads. Reasonable compensation of attorneys for this important work is 
essential. Rather than a flat per case fee, compensate lawyers for time spent. This will help to increase their 
level of involvement in the case and should help improve the image of attorneys who are engaged in this type 
of worké.The need for improved compensation is not for the purpose of benefiting the attorney, but rather 
to ensure that the child receives the intense and expert legal services required.ó 27  First Star and CAI endorse 
this position as well. 

 
ABA National Summit on Right to Counsel: òRaising our Handsó 

 
The American Bar Association Section of Litigation Childrenõs Rights Litigation Committee is 

sponsoring a national summit at Northwestern University in fall 2009 called, òRaising our Hands: Creating a 
National Strategy for Childrenõs Right to Education and Counseló This summit will allow policy makers, 
practitioners, academics, and advocates from around the country to collaborate and develop an aggressive 
national strategy to promote the right to counsel for children through legislation, litigation, and public 
engagement. 

 

                                                 
27 See National Association of Counsel for Children, NACC Recommendations for Representation of Children in Abuse and 
Neglect Cases (2001), available at http://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards_ 
and_recommend.pdf , citing to Adoption 2002: The President's Initiative on Adoption and Foster Care. Guidelines for Public Policy 
and State Legislation GoverningPermanence for Children, U.S. Dept. of HHS ACF ACYF Children's Bureau (1999) at VII-4. 

http://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards_and_recommend.pdf
http://www.naccchildlaw.org/resource/resmgr/docs/nacc_standards_and_recommend.pdf
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DEFINITIONS  
 

In a report that compares the laws of 50 different states and the District of Columbia, it is important 
to lay a linguistic foundation.  In the process of compiling this report, we have become aware of the wide 
discrepancies in the language that states use in their statutes, and even in how certain terms are used 
discordantly in different states.   
 

Jurisdictions use different terms to mean òclient-directedó or to define the legal proceedings 
governing the adjudication of child abuse and neglect cases.  For the purposes of this Report Card, we are 
using the following definitions for these and other relevant terms: 
 

 Best Interest of the Child  ð across the board, it is the role of the judge to make a final decision based 
on what is in the best interest of the child. In order to do this, he or she must consider the positions 
and arguments of the state social services attorney who brought the case, the parent alleged to have 
abused or neglected the child and who is represented by an attorney, and as we are advocating for 
here, the child victim, whose position should be presented through an attorney and considered by the 
judge in making this best interest determination. 
 

 Best Interest Attorney ð an attorney who owes a duty of loyalty to their child client, but is bound to 
make recommendations to the court based on his or her determination of what is in the childõs best 
interest, even when that is not the childõs expressed position.  This model of representation does not 
comport with the rules established by the American Bar Associationõs Rules of Professional Conduct 
for other clients. 

 

 Client-Directed Attorney ð an attorney whose duty of loyalty is to the child and who must advocate 
for their clientõs expressed preferences and positions.  When the child clientõs expressed wishes 
cannot be conveyed to the attorney the lawyer may take reasonably necessary protective action, and 
will sometimes seek the appointment of a best interest advocate to make an independent 
recommendation to the court with respect to the best interest of the child. 

 

 Dependency Action - the legal proceedings governing the adjudication of child abuse and neglect 
cases. These cases may involve trials to determine whether the child was abused or neglected, 
removals of the child from their home into foster care, extensions of foster placement, terminations 
of parental rights, and other related proceedings until the child has achieved permanency or aged out 
of care. 

 

 Guardian ad Litem ð an individual appointed by the court to represent a child in court proceedings.  
The GAL may or may not be an attorney. 

 

 Multidisciplinary Training ð training which includes both information regarding the juvenile court 
system and laws and also ancillary disciplines such as child development, child psychology, education 
issues, etc. 
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GRADING METHODOLOGY  
 

First Star received voluminous feedback following the release of the First Edition of A Childõs Right to 
Counsel in April, 2007.  Based on that feedback, we continued to monitor the changes to laws governing a 
childõs right to counsel in dependency proceedings. In 2008, First Star and the Childrenõs Advocacy Institute 
partnered on this project and embarked on an extensive repeated review and analysis of child representation 
laws in all 50 states and the District of Columbia.   
 

We started with an analysis of the data that was gathered by First Star for the First Edition of this 
Report Card.  First Star and the Childrenõs Advocacy Institute then searched a commercial legal database 
along with state legislative websites for updated information regarding the relevant statutes and rules on 
which the statesõ grades would be based.  Where statutes and rules were vague or confusing, caselaw, local 
administrative documents, and court orders were also consulted for clarification.  After compiling a thorough 
analysis of the relevant statutes and rules, and applying the grading criteria, draft gradesheets were sent 
directly to several officials and practitioners in every state.  To the best of our knowledge, the laws that were 
analyzed are current as of September 15, 2009. 
 

The grading criteria for the Second Edition of A Childõs Right to Counsel vary considerably from the 
grading criteria of the First Edition.   Because of these revisions, comparisons between a Stateõs grades on the 
First and Second Editions of the Report Card only tell part of the story and should be carefully analyzed by 
the reader.  Variations in grades may be due to changes in state law or they may be due to the changes in the 
grading criteria.  Just as we hope that states are continually striving to improve their laws pertaining to a 
childõs right to counsel, First Star and the Childrenõs Advocacy Institute are continually striving to produce 
the most relevant and useful grading tool and analysis.   
 
Does state law mandate that attorneys be appointed for children in dependency proceedings? 
 

We believe this is the most important aspect of a childõs right to counsel in dependency proceedings.  
These proceedings are legal proceedings and, as in all legal proceedings, an attorney is the appropriate 
representative to best utilize the tools that will guide the decisions made by the judge.  To assure zealous 
advocacy ð a key component of an attorneyõs role - this attorney must be independent and not represent the 
interests of any other party (such as the State or a parent) simultaneously.  Points were deducted based on 
deviation from a mandate that all children receive an independent attorney to represent their interests.  Five 
points are deducted if a state has the stringent standard requiring that a child would not benefit from the 
appointment of an attorney.  Ten points are deducted if there is any other restriction on the appointment of 
an independent attorney that we deemed òminoró.  An example of a minor restriction is legal counsel not 
being required for any child under age 7.28   Twenty points are deducted from the maximum amount that can 
be awarded if there is a òmajoró restriction to the mandatory appointment of an independent attorney for 
children.  An example of a major restriction is counsel not being required for children under an age higher 
than 7.  Finally, a state loses 25 points in this category if the appointment of an independent attorney to 
represent the interests of the child happens only on a discretionary basis.  While this discretion may be used 

                                                 
28 First Star and the Childrenõs Advocacy Institute chose age seven as a demarcation point between a major and minor restriction 
based on the position of some advocates that a particular age is an appropriate separation between the need for a client-directed 
attorney and a best interests attorney (see, for example, Donald Duquetteõs article, Special Issue on Legal Representation of Children:  Responses 
to the Conference:  Two Distinct Roles/Bright Line Test (Spring, 2006) 6 Nev. L.J. 1240).  Furthermore, the research of John Anzelc, Melissa 
Cohen & Sarah Taylor, an interdisciplinary student group from the University of Michigan Law School who participated in the 
semester-long Lance J. Johnson Children in the Law Workshop and studied the capacity of children to participate in decisions 
affecting their welfare and provided to the American Bar Association Childrenõs Rights Litigation Committee in a Memo dated April 24th, 
2009, and titled, Comment on the Committeeõs Model Act Governing Representation of Children in Abuse and Neglect Proceedings indicates a child begins to 
have greater decision-making ability due to their increased problem-solving abilities and their greater understanding of the importance of a 
broader social sphere at approximately age seven. 
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generously in a given jurisdiction, it is not legally enforceable and thus, does not warrant a large point total in 
this Report Card.  No points are awarded to states that do not provide independent attorneys to represent 
children in dependency proceedings. 
 
When an attorney is appointed for a child in dependency proceedings, does state law define the 
duration of the appointment? 
 

The appointment of an attorney to advocate for a child loses importance if that attorney is only 
present at some of the hearings ð it is imperative for the attorney to be an advocate for the child at each and 
every hearing before the dependency court and to advocate for the child before a higher court when an 
appeal of the lower courtõs decision is appropriate.  This criterion only grades the duration of the attorneyõs 
appointment.  If state law provides for the appointment of lay guardians ad litem and the appointment of 
attorneys, only the duration of the attorneyõs appointment was considered.  States receive 10 points when the 
appointment of attorneys last throughout the entire juvenile court process and through any appeals that may 
be taken.  A state loses 2 points in this category if state law only expressly guarantees counsel for a child on 
appeal when the child is the appellant.  Because the appellate portion of a case is just as crucial to the life of a 
dependent child as the decisions made by the lower court, a state loses half of the possible points in this 
category if appointment of attorneys only lasts through the juvenile court process and does not extend to 
representation on appeal.  No points are awarded to states that do not address continuity of counsel in their 
laws. 
 
When an attorney is appointed for a child in dependency proceedings, does state law require the 
attorney to advocate for the expressed wishes of the child in a client-directed manner? 
 

This criterion is the second most important aspect of a childõs representation and, thus, states could 
receive a total of 20 points for requiring counsel to advocate in a client-directed manner.  When a child is 
represented by counsel, if that counsel does not represent the child in a client-directed manner, the childõs 
voice is silenced.  The childõs voice (as opposed to any advocateõs assessment of what may be in the childõs 
best interest) is crucial to the dependency proceedings ð this is, after all, the childõs life that is being decided.  
Once the childõs voice is adequately considered along with the voices of the State and the parents, the judge 
can make sound decisions as to how the case must proceed to comport with the law and to protect the childõs 
best interests.  This criterion only grades how a childõs attorney, when appointed, must advocate on the 
childõs behalf.  If the child is appointed a lay guardian ad litem in addition to an attorney, the role of the lay 
guardian ad litem is not considered in the grading of this criterion.  5 points are deducted if there is any 
òminoró exception to the requirement that a childõs attorney advocate in a client-directed manner.  8 points 
are deducted if there as an exception to the requirement that a childõs attorney advocate in a client-directed 
manner that we deemed major.  If a childõs attorney is not even required to advocate for that childõs wishes, 
the state loses more than half of the possible points awarded in this category.  If state law requires the childõs 
attorney to at least articulate (but not advocate for) a childõs wishes, 14 points are deducted.  If state law only 
requires client-directed attorneys to some children on a discretionary basis, 16 points are deducted.  If the law 
is vague regarding when or whether client-directed representation is required of the attorneys representing 
children, 17 points are deducted.  Finally, no points are awarded to states that allow attorneys to substitute 
their own judgment and do not require attorneys representing children to advocate in a client-directed 
manner.   
 
To what extent are specialized education and/or training requirements for the childõs counsel 
required by state law?  Is such education and/or training required to include multidisciplinary 
elements?   
 

An advocate is only as good as the training that advocate has received.  States could receive a total of 
ten points for requiring specialized multidisciplinary training for attorneys representing children.  If an 
advocate is not trained to work in the complex world of dependency law, it is unreasonable to believe that 
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children are receiving highest quality representation.  While many jurisdictions offer training and may even 
expect those representing children in dependency proceedings to be trained, this criterion only grades the 
extent to which these requirements are found in state law.  We acknowledge that many statesõ Court 
Improvement Programs have done outstanding work in the area of training for childrenõs attorneys but this 
work must be adopted into law to be enforceable and uniform throughout the state.  Furthermore, a key part 
of these training programs must be multidisciplinary including training in the various disciplines that touch 
the life of a child in dependency court.  States requiring specialized training, including expressed 
multidisciplinary elements for childrenõs attorneys receive 10 points.  If multidisciplinary aspects of the 
training are only impliedly required, the state loses 1 point.  If there are neither expressed nor implied 
multidisciplinary elements of the training required for childrenõs attorneys in dependency proceedings, states 
lose 2 points.  States that only require specialized training for guardians ad litem (who may or may not be 
attorneys) but not for other attorneys appointed to represent children in dependency proceedings lose 4 
points.  States encouraging but not requiring specialized training for childrenõs attorneys lose 7 points.  No 
points are awarded to states that do not require specialized education and/or training for attorneys 
representing children. 
 
Does state law expressly give the child the legal status of a party with all rights appurtenant thereto?  
If not, does state law expressly give the child some of the rights of a party? 
 

As the individual who is the subject to dependency proceedings, a child should always be considered 
a party to the proceedings.  It is our position that when a child is considered a party to the proceedings, all the 
rights of parties are assumed to be held by the child.  If state law expressly gives a child the legal status of a 
party and there is no language in state law limiting a childõs rights, states receive 10 points for this criterion.  
However, if a child is expressly given the legal status of a party but any specific right is withheld (such as the 
right to be present at proceedings), a state loses 5 points.  On the other hand, if a child is not expressly given 
the legal status of a party but is provided with one or more of the rights of a party, a state loses 5 points.  
While this grading system may òrewardó some states that only provide one of many rights, it was adopted as 
the best method to account for all of the nuanced differences across the 50 states and the District of 
Columbia.  No points are awarded to states that do not give legal party status or any of the rights of a party to 
a child in dependency proceedings. 
 
Do the Rules of Professional Conduct (or the stateõs equivalent thereto) regarding immunity from 
liability and confidentiality apply to attorneys representing children in dependency proceedings? 
 

A child should be represented by an attorney who treats that child as they would any other client.  A 
childõs relationship with their attorney is hindered when the child cannot trust the attorney to keep 
confidences.  Furthermore, there is no reason that an attorney representing children should have any greater 
liability from immunity than that same attorney representing adult clients.  States applying their Rules of 
Professional Conduct to childrenõs counsel receive 10 points.  If the state provides a minor exception, such as 
immunity for ordinary negligence, to this requirement, the state loses 4 points.  If the state provides a major 
exception, such as blanket immunity, to this requirement, the state loses 6 points.  No points are awarded to 
states that do not apply the Rules of Professional Conduct to childrenõs attorneys.   
 
Does state law address caseload standards for childrenõs counsel in dependency proceedings? 
 

We have included an òextra creditó grading criterion.  A state can earn up to 5 extra credit points for 
mandating specific caseload standards for childrenõs counsel in dependency proceedings.  Without caseload 
standards, a childõs attorney is, in essence, a muted participant in the proceedings.  We believe that in order to 
adequately represent their clients, all attorneys must have reasonable caseloads.  If a state has some statute 
and/or state court rule acknowledging the need for childrenõs counsel to maintain reasonable caseload 
standards, but does not set specific caseload requirements, a state can receive up to 3 extra credit points.  
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While we included an acknowledgement of this need only as òextra creditó for the 2nd Edition of the Report 
Card, we will be including caseload standards as one of the actual grading criteria in future reports. 
 

We based our rating system on a 100-point scale.  In computing the overall grade for each state, the 
stateõs grades for each individual section were combined into a total grade.  Grades A through F were then 
awarded to each state according to the following standard academic grading system:   
 

Grading Scale 
 

100+  A+ 
90 ð 99  A 
80 ð 89  B 
70 ð 79  C 
60 ð 69  D 
59 and below F 

 
It is important to note that each grade is based solely on the language of the law, state court 

rule, caselaw, administrative order, etc.  The grades are based on laws that are enforceable in each 
state, regardless of their form, as long as they have been duly adopted pursuant to a legally 
recognized procedure that includes an opportunity for public comment.  Grades do not imply any 
correlation between a stateõs law and the enforcement of such law.  We believe that when a state has 
good law, it is up to the state itself and advocates within the state to enforce that law.  Our 
assumption is that good law is the cornerstone of any stateõs commitment to the rights of its 
children. 
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2nd Edition: A Childõs Right to Counsel 
     Grading Methodology Point Distribution 

 
Criteria Details                                                                                                                            Points 

1. Does state law mandate that 
attorneys be appointed for children 
in dependency proceedings?  
Maximum Points: 40 

Á Independent counsel is required for all children ........................................................................ 40 
Á Independent counsel is required for all children unless the court finds that the 

child would not benefit from the appointment of counsel ....................................................... 35 
Á Independent counsel is required for all children with minor restrictions (e.g., 

counsel is not required for children under age 7)  ...................................................................... 30 
Á Independent counsel is required for all children with major restrictions  

(e.g., counsel is not required for children under an age higher than 7) .................................... 20 
Á Independent counsel is provided on a discretionary basis only ............................................... 15 
Á No state law or court rule provides for the appointment of counsel ....................................... 0 

2. When an attorney is appointed for 
a child in dependency proceedings, 
does state law define the duration 
of the appointment? 
Maximum Points: 10 

Á Appointment lasts through entire juvenile court proceedings and on appeal ....................... 10 
Á Appointment of counsel on appeal expressly guaranteed only when child is the 

appellant ............................................................................................................................................... 8  
Á Appointment lasts through entire juvenile court proceedings but not on appeal .................. 5  
Á No state law defines the duration of appointment for childrenõs counsel ............................... 0  

3. When an attorney is appointed for 
a child in dependency proceedings, 
does state law require the attorney 
to advocate for the expressed 
wishes of the child in a client-
directed manner? 
Maximum Points: 20 

Á Client-directed counsel is required ................................................................................................ 20  
Á Client-directed counsel is required with minor exceptions ....................................................... 15  
Á Client-directed counsel is required with major exceptions ....................................................... 12  
Á Counsel is required to articulate, but not advocate for, the childõs wishes .............................. 6  
Á Client-directed counsel is provided only on a discretionary basis ............................................. 4  
Á Law is vague regarding client-directed representation ................................................................. 3  
Á Counsel is required to advocate only for the best interests of the child .................................. 0 

4. To what extent does state law 
require specialized education 
and/or training requirements for 
childõs counsel?  Is such education 
and/or training required to include 
multidisciplinary elements? 
Maximum Points: 10 

Á Specialized education and/or training is required for childõs counsel; 
multidisciplinary elements are expressly required ....................................................................... 10 

Á Specialized education and/or training is required for childõs counsel; 
multidisciplinary elements are impliedly required ......................................................................... 9 

Á Specialized education and/or training is required for childõs counsel; 
multidisciplinary elements are neither expressly nor impliedly required .................................. 8  

Á Specialized education and/or training is required for GALs (who may be 
attorneys) .............................................................................................................................................. 6 

Á Specialized education and/or training is encouraged, but not required, for childõs 
counsel .................................................................................................................................................. 3 

Á No specialized education and/or training is required .................................................................. 0 
5. Does state law expressly give the 

child the legal status of a party with 
all rights appurtenant thereto? If 
not, does state law expressly give 
the child some of the rights of a 
party?  
Maximum Points: 10 

Á Child is expressly given the legal status of party with all rights appurtenant 
thereto................................................................................................................................................. 10 

Á Child is expressly given the legal status of party, but specific rights are withheld 
OR child is not expressly given the legal status of party, but one or more of the 
following specific rights are expressly granted: the right to notice, the right to 
attend hearings, the right to participate in hearings, and/or the right to appeal ..................... 5 

Á Child is not given the legal status of party or any of the rights specified above ..................... 0 

6. Do the Rules of Professional 
Conduct (or the stateõs equivalent 
thereto) pertaining to liability and 
confidentiality apply to attorneys 
representing children in 
dependency proceedings? 
Maximum Points: 10 

Á The Rules of Professional Conduct apply to childrenõs counsel.............................................. 10 
Á The Rules of Professional Conduct apply to childrenõs counsel with minor 

exceptions (e.g., childrenõs counsel are immune for ordinary negligence) ................................ 6 
Á The Rules of Professional Conduct apply to childrenõs counsel with major 

exceptions (e.g., childrenõs counsel have blanket immunity) ....................................................... 4 
Á The Rules of Professional Conduct do not apply to childrenõs counsel .................................. 0 

Extra Credit: Caseload Standards 

    Does state law address caseload 
standards for childrenõs counsel in 
dependency proceedings? 
Maximum Extra Credit Points: 5 

Á State statute and/or state court rule requires childrenõs counsel to comply with 
specific reasonable caseload standards ................................................................................ up to 5 

Á State statute and/or state court rule acknowledges the need for childrenõs counsel 
to maintain reasonable caseload standards, but does not set specific caseload 
requirements ............................................................................................................................. up to 3 
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A T  A  G L A N C E  

 

GRADES AT A GLANCE 
  

State Score 

    

 Grade 

  

State Score 

 

   Grade 

Alabama 73 C  Missouri 61 D 

Alaska 71 C  Montana 79 C 

Arizona 63 D  Nebraska 76 C 

Arkansas 77 C  Nevada 71 C 

California 82 B  New Hampshire 66 D 

Colorado 73 C  New Jersey 88 B 

Connecticut 103 A+  New Mexico 92 A 

Delaware 51 F  New York 98 A 

District of Columbia 78 C  North Carolina 82 B 

Florida 58 F  North Dakota 55 F 

Georgia 68 D  Ohio 86 B 

Hawaii 55 F  Oklahoma 93 A 

Idaho 45 F  Oregon 83 B 

Illinois  63 D  Pennsylvania 82 B 

Indiana 43 F  Rhode Island 84 B 

Iowa 90 A  South Carolina 76 C 

Kansas 86 B  South Dakota 65 D 

Kentucky 68 D  Tennessee 87 B 

Louisiana 95 A  Texas 85 B 

Maine 52 F  Utah 77 C 

Maryland 93 A  Vermont 90 A 

Massachusetts 104 A+  Virginia 77 C 

Michigan 76 C  Washington 61 D 

Minnesota 70 C  West Virginia 93 A 

Mississippi 96 A  Wisconsin 76 C 

   Wyoming 83 B 
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POINT DISTRIBUTION 
 

State Criterion  
1 

Criterion 
 2 

Criterion  
3 

Criterion  
4 

Criterion  
5 

Criterion 
6 

Extra 
Credit 

Final 
Score 

Alabama 40 5 0 8 10 10 0 73 

Alaska 15 10 20 6 10 10 0 71 

Arizona 15 10 20 3 5 10 0 63 

Arkansas 40 5 6 10 5 6 5 77 

California 35 8 6 10 10 10 3 82 

Colorado 40 10 0 8 5 10 0 73 

Connecticut 40 10 20 10 10 10 3 103 

Delaware 15 10 6 9 5 6 0 51 

District of Columbia 40 10 6 9 5 5 3 78 

Florida 15 0 20 3 10 10 0 58 

Georgia 20 10 12 6 10 10 0 68 

Hawaii  15 0 20 0 10 10 0 55 

Idaho 15 5 4 6 5 10 0 45 

Illinois  15 5 20 3 10 10 0 63 

Indiana 15 5 3 0 10 10 0 43 

Iowa 40 10 20 0 10 10 0 90 

Kansas 40 10 6 10 10 10 0 86 

Kentucky 40 5 3 0 10 10 0 68 

Louisiana 40 10 20 10 5 10 0 95 

Maine 15 10 6 6 5 10 0 52 

Maryland 40 10 20 3 10 10 0 93 

Massachusetts 40 10 20 9 10 10 5 104 

Michigan 40 10 6 0 10 10 0 76 

Minnesota 20 10 20 0 10 10 0 70 

Mississippi 40 10 20 6 10 10 0 96 

Missouri 15 10 6 10 10 10 0 61 

Montana 40 10 3 6 10 10 0 79 

Nebraska 40 10 3 3 10 10 0 76 

Nevada 15 10 20 6 10 10 0 71 

New Hampshire 15 5 20 6 10 10 0 66 

New Jersey 40 5 20 8 5 10 0 88 
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States Criteria 
1 

Criteria 
2 

Criteria 
3 

Criteria 
4 

Criteria 
5 

Criteria 
6 

Extra 
Credit 

Final 
Score 

New Mexico 40 10 12 10 10 10 0 92 

New York 40 10 20 8 5 10 5 98 

North Carolina 40 10 6 6 10 10 0 82 

North Dakota 15 5 20 0 5 10 0 55 

Ohio 40 5 20 6 5 10 0 86 

Oklahoma 40 10 20 3 10 10 0 93 

Oregon 20 10 20 10 10 10 3 83 

Pennsylvania 40 10 12 0 10 10 0 82 

Rhode Island 40 10 6 8 10 10 0 84 

South Carolina 40 10 6 0 10 10 0 76 

South Dakota 40 10 0 0 5 10 0 65 

Tennessee 40 10 20 8 5 4 0 87 

Texas 40 5 20 9 5 6 0 85 

Utah 40 10 6 9 5 6 1 77 

Vermont 40 10 20 0 10 10 0 90 

Virginia  40 10 6 10 5 6 0 77 

Washington 15 5 20 6 5 10 0 61 

West Virginia 40 5 20 8 10 10 0 93 

Wisconsin 30 5 20 6 5 10 0 76 

Wyoming 40 10 6 8 10 4 5 83 

 

GRADE DISTRIBUTION 
Grade States 

A  Connecticut (A+), Iowa, Louisiana, Maryland, Massachusetts (A+), Mississippi, New Mexico, New York, Oklahoma, 
Vermont, West Virginia 

B California, Kansas, New Jersey, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Wyoming 

C Alabama, Alaska, Arkansas, Colorado, District of Columbia, Michigan, Minnesota, Montana, Nebraska, Nevada, South 
Carolina, Utah, Virginia, Wisconsin 

D Arizona, Georgia, Illinois, Kentucky, Missouri, New Hampshire, South Dakota, Washington 

F Delaware, Florida, Hawaii, Idaho, Indiana, Maine, North Dakota 
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This 

 

 

 

 

 

 

 

 

 

 

1. Does state law mandate that 
attorneys be appointed for 
children in dependency 
proceedings?   

Points: 40 out of 40 
 
òIn all dependency and termination of parental rights proceedings, the juvenile court 
shall appoint a guardian ad litem for a childó (ALA §12-15-304(a)).  
 
òGuardian ad litem. A licensed attorney appointed by a juvenile court to protect the 
best interests of an individual without being bound by the expressed wishes of that 
individualó (ALA Ä12-15-102(10)). 

 

2. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law define the duration of 
the appointment? 

Points: 5 out of 10 
 
The duties of the guardian ad litem include òattend[ing] all juvenile court hearings 
scheduled by the juvenile courtó (ALA Ä 12-15-304(b)(4)). 
 
Basis for deduction: Alabama law requires the attorney GAL to attend and participate 
in all juvenile court proceedings, but does not expressly assure the attorney GALõs 
participation on appeal. 

 

3. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law require the attorney to 
advocate for the expressed 
wishes of the child in a client-
directed manner? 

Points: 0 out of 20 
 
The guardian ad litem is appointed òto protect the best interests of an individual 
without being bound by the expressed wishes of that individualó (ALA Ä12-15-
102(10)). 
 
Basis for deduction: Alabama law does not provide client-directed counsel to children. 

 

4. To what extent are 
specialized education and/or 
training requirements for the 
childõs counsel required by state 
law? Is such education and/or 
training required to include 
multidisciplinary elements? 

Points: 8 out of 10 
 
òBefore being appointed by the juvenile court, every guardian ad litem appointed in 
juvenile dependency or termination of parental rights cases shall receive training 
appropriate to their roleó (ALA Ä12-15-304(c)).  
 
Basis for deduction: Although requiring attorney GALs to receive training appropriate 
to their role, Alabama law does not expressly require that this training be 
multidisciplinary in scope. 

  

Alabama 
Score: 73                   Grade: C    
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5. Does state law expressly give 
the child the legal status of a 
party with all rights appurtenant 
thereto? If not, does state law 
expressly give the child some of 
the rights of a party?  

Points: 10 out of 10 
 
The child is a party to the proceedings (ALA § 12-15-304(a), ALA § 12-15-308(c)).  
 
The child has a right, as a party, to written notice of the hearings and hearings on the 
merits of the petition (Rule 13(C), Ala.R.Juv.P.). 
 
The child has a right, as a party, to appeal a case (Ala.Code 1975, § 12-15-601). 
 
If the juvenile court finds that it is in the best interests of the child under the 
jurisdiction of the juvenile court, the child may be temporarily excluded from the 
hearings, except while allegations of delinquency or in need of supervision are being 
heard (Ala.Code § 12-15-129). 

 

6. Do the Rules of Professional 
Conduct (or the stateõs 
equivalent thereto) pertaining to 
liability and confidentiality 
apply to attorneys representing 
children in dependency 
proceedings? 

Points: 10 out of 10 
  
òWhen a clientõs ability to make adequately considered decisions in connection with the 
representation is impaired, whether because of minority, mental disability or for some 
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the clientó (Ala. Rules of Prof. Conduct Rule 1.14). 

 

Extra Credit: Does state law 
address caseload standards for 
childrenõs counsel in 
dependency proceedings? 

Points: 0 extra credit points 
 
Alabama law does not address caseload standards for attorneys representing children in 
dependency proceedings. 

 

 

 

 

 

 

  

SIDEBAR NOTES: 
 

Î Although Alabama law does not specifically address caseloads for attorney 
GALs in dependency proceedings, Alabama statutes do recognize the 
relationship between reasonably sized caseloads and the protection of 
individual rights in dependency proceedings.  ALA § 12-15-106 deals 
specifically with the caseloads of hearing officers and authorizes the 
appointment of one or more referee positions based on the juvenile and child 
support caseload in a specific circuit. We commend Alabama for its recognition 
of the importance of caseload standards and urge Alabama to extend caseload 
standards to attorneys representing children in dependency proceedings. 
 

Î Alabama passed a 2008 amendment (Acts 2008, No. 08-277) which revised and 
reorganized major portions of the Alabama Juvenile Justice Act to, among 
other things, clarify and make more stringent the requirement that every child 
in dependency proceedings be provided an attorney.  Additionally, the 2008 
amendment codified into law training standards for attorney GALs (standards 
had previously been adopted by the Court Improvement Program).  Due to 
Alabamaõs efforts in this regard, its grade has improved accordingly.  
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1. Does state law mandate that 
attorneys be appointed for 
children in dependency 
proceedings?   

Points: 15 out of 40 
 
òWhenever in the course of proceedings instituted under this chapter it appears to the 
court that the welfare of a child will be promoted by the appointment of an attorney 
to represent the child, the court may make the appointmentó (AS Ä47.10.050(a)).  The 
court shall appoint counsel òfor a child when the court determines that the interests 
of justice require the appointment of an attorney to represent the childõs expressed 
interestsó (AK CINA Rule 12(b)(3)). 
 
Basis for deduction: Alaska law provides that appointment of an attorney for a child 
in dependency proceedings is discretionary, not mandatory. 

 

2. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law define the duration of 
the appointment? 

Points: 10 out of 10 
 
òA child or the childõs...attorney, acting on the childõs behalf,...may appeal a judgment 
or order, or the stay, modification, setting aside, revocation, or enlargement of a 
judgment or order issued by the court under this chapteró (AS Ä 47.10.080(I)). 
 
òThe court shall inform the parties at the first hearing at which they are present of 
their respective rights to be represented by counsel at all stages of the proceedingsó  
(AK CINA Rule 12(a)). 

 

3. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law require the attorney to 
advocate for the expressed 
wishes of the child in a client-
directed manner? 

Points: 20 out of 20 
 
Alaska law differentiates between the appointment of an attorney to represent the 
preferences and expressed interests of the child and the appointment of a GAL to 
represent the childõs best interests.  The court shall appoint counsel pursuant to 
Administrative Rule 12 òfor a child when the court determines that the interests of 
justice require the appointment of an attorney to represent the childõs expressed 
interestsó (AK CINA Rule 12(b)(3)). 

 

4. To what extent are 
specialized education and/or 
training requirements for the 
childõs counsel required by state 
law? Is such education and/or 
training required to include 
multidisciplinary elements? 

Points: 6 out of 10 
 
òA GAL should possess knowledge, skill, experience, training, or education that allows 
the GAL to conduct an independent, thorough, and impartial investigation, and to 
advocate effectively for the best interests of the childó (AK CINA Rule 11(c)(1)). 
 
òWithin seven days of the court's appointment, the designated GAL must file an entry 
of appearance indicating whether or not the GAL is an attorney and certifying that the 
GAL has completed guardian ad litem training through OPA [the Office of Public 

Alaska 
Score:  71                   Grade: C     
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Advocacy]ó (AK CINA Rule 11(a)(3)).   
 
Basis for deduction: While Alaska law requires GALs to have specialized education 
and/or training, it neither encourages nor requires attorneys appointed to represent 
children in dependency proceedings to have specialized education and/or training. 

 

5. Does state law expressly give 
the child the legal status of a 
party with all rights appurtenant 
thereto? If not, does state law 
expressly give the child some of 
the rights of a party?  

Points: 10 out of 10  
 
òôPartyõ means the child,...ó (AK CINA Rule 2(l)) who appears to have all rights 
appurtenant thereto.  Although there are circumstances when a child may be excluded 
from a hearing, those circumstances are limited to when a child òis not of suitable age 
to understand or participate in the hearingó (AK CINA Rule 3(b)), when òattendance 
would be detrimental to the childó (AK CINA Rule 3(b)), or when òthe effect of ... 
testimony would psychologically harm the childó (AK CINA Rule 3(d)). 

 

6. Do the Rules of Professional 
Conduct (or the stateõs 
equivalent thereto) pertaining to 
liability and confidentiality 
apply to attorneys representing 
children in dependency 
proceedings? 

Points: 10 out of 10 
  
òWhen a clientõs ability to make adequately considered decisions in connection with the 
representation is impaired, whether because of minority, mental disability or for some 
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the clientó (Alaska R. Prof. Conduct 1.14).   

 

Extra Credit: Does state law 
address caseload standards for 
childrenõs counsel in 
dependency proceedings? 

Points: 0 extra credit points 
 
Alaska law does not address caseload standards for attorneys representing children in 
dependency proceedings. 

 
 

  

SIDEBAR NOTES: 

 
Î In Alaska, GALs are trained via an extensive specialized training program provided by the Office of Public Advocacy to 

inform children during their first meeting that they may have the right to appointment of counsel and that the appointment 
of counsel can occur at any time during the proceedings.  GALs are also trained to request the appointment of an attorney 
if a child expresses an interest different than the GALõs position on a substantive issue such as placement.  We encourage 
Alaska to also adopt laws requiring specialized training for the attorney representing children in dependency court.  
 

Î In Alaska, GALs do not routinely request attorney appointments for children under the age of nine.  We encourage Alaska 
advocates to study the child development literature which shows that children begin to be able to participate in decision-
making processes earlier. 
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1. Does state law mandate that 
attorneys be appointed for 
children in dependency 
proceedings?   

Points: 15 out of 40 
 
òIn all juvenile court proceedings in which the dependency petition includes an 
allegation that the juvenile is abused or neglected, the court shall appoint a guardian 
ad litem to protect the juvenileõs best interests. This guardian may be an attorney or a 
court appointed special advocateó (A.R.S. § 8-221(I)).  
 
Basis for deduction: Under Arizona law, the appointment of an attorney to represent 
a child in dependency proceedings is discretionary, not mandatory. Although the 
court is required to appoint a GAL, the GAL does not have to be an attorney.   

 

2. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law define the duration of 
the appointment? 

Points:  10 out of 10 
 
òThe judge of the juvenile court shall appoint an attorney for an indigent party 
appealing a final order of the juvenile courtó (A.R.S. Ä 8-235(D)).  òWhen required by 
law, the presiding judge of the juvenile court shall appoint an attorney for a party to 
an appeal from a final order of the juvenile court. Unless the presiding judge of the 
juvenile court finds on motion or on its own initiative that a party who had appointed 
counsel before the juvenile court is currently able to employ counsel, that party may 
continue with appointed counsel on appeal without further authorization, subject to 
substitution of new appointed counsel in the discretion of the presiding judge of the 
juvenile courtó (Ariz. R. Juv. P., Rule 103). 

 

3. When an attorney is 
appointed for a child in 
dependency proceedings, does 
state law require the attorney to 
advocate for the expressed 
wishes of the child in a client-
directed manner? 

Points: 20 out of 20  
 
When an attorney is appointed, the first obligation is to represent the childõs wishes 
(Arizona Ethics Opinion # 86-13).  An attorney òshall, as far as reasonably possible, 
maintain a normal client-lawyer relationshipó with a client whose capacity to make 
adequately considered decisions in connection with the representation is diminished 
due to minority (Az Ethics Rule 1.14(a)). 

 

4. To what extent are 
specialized education and/or 
training requirements for the 
childõs counsel required by state 
law? Is such education and/or 
training required to include 
multidisciplinary elements? 

Points: 3 out of 10 
 
The Arizona Supreme Court, Administrative Office of the Courts has published 
Statewide Standards and Training Guidelines for Attorneys in Dependency Cases 
which states òattorneys must be familiar with the substantive dependency law.  
Attorneys have an obligation to stay abreast of changes and developments in relevant 
Federal and State laws, state regulations, and relevant court decisions.  They should 
also receive training on child development, substance abuse, behavioral health and 

Arizona 
Score: 63                    Grade: D     
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other common issues including affects of child abuse and neglect.ó  (Arizona 
Statewide Standards and Training Guidelines for Attorneys in Dependency Cases, 
adopted December, 2000.) 
 
Basis for deduction: òThe presiding juvenile court judge in each county may modify 
[the above] standards for good causeó (Arizona Statewide Standards and Training 
Guidelines for Attorneys in Dependency Cases, adopted December, 2000).  Thus, 
specialized education and/or training is encouraged, but not required, for the childõs 
counsel as the standards are not mandatory unless incorporated into county contracts 
or required by specific court.   

 

5. Does state law expressly give 
the child the legal status of a 
party with all rights appurtenant 
thereto? If not, does state law 
expressly give the child some of 
the rights of a party?  

Points: 5 out of 10 
 
òReference to a party to the action means a child...ó (Ariz. R. Juv. P. Rule 37(A)).  òAny 
aggrieved party in any juvenile court proceeding under this title may appeal from a final 
order of the juvenile court to the court of appeals...ó (A.R.S. Ä 8-235(A)).   
 
Basis for deduction: Although it recognizes a child to be a party, Arizona law does not 
guarantee children the right to be present at or participate in dependency hearings (ò[a] 
child, through the childõs guardian ad litem or attorney, has the right to be informed of, 
to be present at and to be heard in any proceeding involving dependency or 
termination of parental rightsó (A.R.S. Ä 8-522(A), emphasis added). 

 

6. Do the Rules of Professional 
Conduct (or the stateõs 
equivalent thereto) pertaining to 
liability or and confidentiality 
apply to attorneys representing 
children in dependency 
proceedings? 

Points: 10 out of 10  
  
òWhen a client[õ]s capacity to make adequately considered decisions in connection with 
the representation is diminished, whether because of minority, mental impairment or 
for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal 
client-lawyer relationship with the clientó (Ariz. Rules of Profõl Conduct 1.14(a)). 

 

Extra Credit: Does state law 
address caseload standards for 
childrenõs counsel in 
dependency proceedings? 

Points: 0 extra credit points 
 
Arizona law does not address caseload standards for attorneys representing children in 
dependency proceedings. 
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SIDEBAR NOTES: 

 
Î Under Arizona law, the appointment of an attorney for children in dependency proceedings is 
discretionary, and as such Arizona merits only 15 points for Criteria # 1. However, in First Starõs 2007 
Report Card, Arizona was inadvertently awarded 40 points for Criteria #1, which is only appropriate 
where the appointment of an attorney for children in dependency proceedings is mandatory.  First Star 
and CAI regret the error in the 2007 Report Card. 
 

Î In Arizona, it is typical for a child to always have an attorney appointed.  For example, in Maricopa 
County (where Phoenix is located), the initial appointment is always a GAL but the GAL is an attorney.  
We encourage Arizona to adopt laws which comport to their practice of regularly appointing attorneys to 
represent children in dependency proceedings. 

 

Î A modification to the Rules of Procedures for the Juvenile Court Rule 41 is currently pending Court 
consideration.  This rule would not only encourage a childõs presence at court hearings, but mandate it, 
unless good cause is shown.    If the Rule is accepted as currently drafted, the new version of Rule 41 will 
read, òat every substantive dependency hearing, such as the Preliminary Protective Hearing, the Report 
and Review Hearing and the Permanency Hearings, the child who is the subject of a dependency 
proceeding shall be present. Upon motion of the child, the court may enter a written order excusing a 
child from each hearing, for good cause shown. The Court shall determine whether counsel for the child 
had meaningful contact with the client prior to each substantive hearing. Additionally, on July 13, 2009, 
Arizona Governor Jan Brewer signed SB1209, which goes into effect on September 30, 2009 and 
establishes bill of rights for children in foster care.  These rights include attending the childõs court hearing 
and speaking to the judge.  Based on this change and the modification to the Rules of Procedure for the 
Juvenile Court Rule 41 currently being considered, Arizona would receive five additional points for 
Criterion # 5; however we encourage Arizona to additionally amend ARS § 8-522(A), which gives a child 
the right to be present at a hearing only through his/her guardian ad litem, and ARS § 8-847, which 
indicates that only a child 12 or older shall receive notice of the review hearings and the right to participate 
in the hearings. 
 

Î Arizona Ethics Opinions address the ethical problems that result when prosecutors and public defenders 
have caseloads too high to enable them to provide adequate representation.  The same is true with regard 
to attorneys representing children in dependency proceedings, and First Star and CAI encourage Arizona 
to adopt maximum caseload standards for attorneys engaged in this specific practice. While Arizona state 
statutes and court rules do not mandate training for childõs counsel, the Court has worked tirelessly to 
ensure attorneys who represent all parties in dependency cases participate in various training opportunities 
throughout the year.  In fact in 2000, the Statewide Court Improvement Advisory Workgroup, a 
multidisciplinary workgroup, developed attorney standards and attorney training curriculum based on 
these standards.  At its December 2000 meeting, the Arizona Judicial Council (AJC), which was created to 
assist the Supreme Court and the Chief Justice in the development and implementation of policies and 
procedures for the administration of all courts, uniformity in court operations and the coordination of 
court services that  improve the administration of justice in the state of Arizona, moved and passed to 
accept the attorney standards and authorized the development of an attorney training curriculum based on 
these standards. This training is offered regionally to each county throughout the state each year. 
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